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4 COMMENTS AND RESPONSES ON THE DEIR  

The written and oral comments received on the DEIR and the responses to significant environmental points raised 
in those comments are provided in this section. Each comment letter and the public hearing transcript are 
reproduced in their entirety and are followed by responses to comments raised in them. Each individual comment 
is assigned a number (e.g., 1-1) that corresponds with the response following the comment.  
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LETTER 1 

 
Office of Planning and Research 
State Clearinghouse 
April 28, 2006 

1-1 The commenter states that no comment letters on the DEIR were received from public 
agencies.  No response is necessary, because no questions on issues regarding the analysis 
provided in the DEIR were raised. 
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LETTER 2 

 
Land Development and Permits Roads and Airports Department 
Raluca Nitescu 
Project Engineer 
April 3, 2006 
 
2-1 The commenter states that the traffic analysis should include the intersections of San Tomas 

Expressway with Saratoga Avenue, Pruneridge Avenue, Stevens Creek Boulevard, and 
Homestead Road. The Recirculated DEIR included a revised traffic analysis.  The recirculated 
transportation section (published July 2006) did not analyze the intersections of San Tomas 
Expressway with Saratoga Avenue or Homestead Road, because the number of trips generated 
by the project at this intersection did not exceed the 10 trips/lane in the peak hour, which is the 
guideline that the Valley Transportation Authority (VTA) recommends. The recirculated 
transportation section did include the Pruneridge Avenue and Stevens Creek Boulevard 
intersections.  Please refer to Section 4.10, “Transportation and Circulation,” of the 
Recirculated DEIR and Master Response 3, Section 3.3.2, “Evaluation of Additional 
Intersections and Roadways.”   
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LETTER 3 

 
City of San Jose 
Department of Planning, Building, and Code Enforcement 
Joseph Horwedel 
Acting Director 
April 21, 2006 
 
3-1 The commenter states that the project sponsor must obtain an encroachment permit from the 

City of San Jose Department of Public Works to allow improvements. The applicant would 
obtain all necessary permits from relevant agencies prior to construction of the project.  The 
City of San Jose is identified as a responsible agency on page 3-7, Section 3.5, “Trustee and 
Responsible Agency Actions.”  The following changes have been made to page 3-7, bullet 1 of 
the DEIR.  The revised text is presented below and in Chapter 5.0, “Revisions to the DEIR and 
Recirculated DEIR.”  This change does not alter the conclusions of the EIR.    

► City of San Jose: The Applicant shall obtain an encroachment permit from the City of San 
Jose Public Works Department has authority to issue an encroachment permit that would to 
allow improvements in the public right-of-way along to Forest Avenue and Winchester 
Boulevard for emergency vehicle and pedestrian access, and any other traffic 
improvements in the City of San Jose jurisdiction required for the project, to the 
satisfaction of the Director of Public Works in the City of San Jose limits. 

3-2 The commenter expresses concerns regarding the mitigation of proposed traffic impacts. The 
commenter states that the City of San Jose is not prepared to commit to approving this 
mitigation without input from the affected San Jose residents.  Since the publication of the 
DEIR (March 2006), the project applicants have conducted several public outreach meetings 
including meetings focused on proposed traffic improvements.  These meetings occurred on 
August 18, 2004, August 23, 2004, August 25, 2004, November 14, 2005, November 16, 2005, 
May 17, 2006, September 28, 2006, and October 10, 2006.  The applicants will coordinate with 
the City of San Jose regarding the design of the proposed intersection.  The City of San Jose 
will have final approval authority for the improvement. 

3-3 The commenter states that the DEIR should analyze other design options for the intersection 
improvement.  The DEIR and Recirculated DEIR presented two design options for the 
proposed modified intersection at Forest Avenue and Winchester Boulevard.  The purpose of 
these design options was to present potential solutions that were feasible from a design and 
safety standpoint and that would achieve the primary purpose of reducing the project’s 
potential safety impact (see Impact 4.10-9 of the Recirculated DEIR).  The recommended 
design options also present the anticipated worst-case environmental conditions that could 
occur with implementation of mitigation. The DEIR and Recirculated DEIR complied with the 
requirements of State CEQA Guidelines Section 15126.4 by providing feasible mitigation and 
evaluating the environmental effects of that mitigation. The City of Santa Clara recognizes that 
the City of San Jose has final approval of the proposed mitigation at Forest Avenue and that 
modification to the design could occur during the design review phase subsequent to approval 
of the Santa Clara Gardens Development. Further, the City of San Jose, City of Santa Clara, 
and the project applicants may not be able to come to agreement regarding the proposed 
mitigation that should be implemented for this intersection.  The DEIR and Recirculated DEIR 
concluded that this improvement would be under the City of San Jose’s control and it is 
unknown whether this improvement would be implemented.  Therefore, for purposes of 
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CEQA, the project’s site access impacts would be significant and unavoidable.  Consistent with 
the requirements of State CEQA Guidelines Sections 15091 and 15093, the City of Santa Clara 
would be required to make one of several findings for this impact and prepare a Statement of 
Overriding Considerations describing why, despite the project’s significant and unavoidable 
impacts, the project should proceed.   

3-4 The commenter states that the EIR should disclose additional vehicle trips from visitors to the 
project's proposed park. The DEIR evaluated the impacts that would occur from vehicle trips 
generated by the project, which includes the park.  As described on page 4-105 of the DEIR, 
data collected from a nearby city park was used to estimate trips generated by the proposed 
park.  The approach of using traffic data from an analogous nearby park to help predict traffic 
generated by the proposed park provides reasonable evidence to support the traffic analysis. 
The expected trips to the proposed park were combined with other project-related trips to 
evaluate the traffic impacts of the Proposed Project and were determined to be less than 
significant. 

3-5 The commenter states that potential impacts on residents from contaminated soil should be 
addressed through the preparation of a Community Health and Safety Plan (CHSP).  As 
described in Section 4.6, “Hazards and Hazardous Materials,” of the DEIR, the project includes 
the preparation of a Removal Action Workplan (RAW) under the oversight of the California 
DTSC.  This plan identifies the proposed actions for removal of contaminated soils from the 
Project Site and identifies specific health and safety measures that would be implemented to 
ensure public safety during remediation activities.  

The potential impacts to human health during soil removal primarily occur from exposure to 
wind-borne dust and through accidents or spills at the Project Site.   Sections 5.4 and 5.5 of the 
Draft Removal Action Workplan (RAW) describe dust control and air monitoring methods that 
are to be used to prevent nearby residents from being exposed to contaminants during soil 
removal.  These methods include, but are not limited to, the following: 

► Wet suppression of exposed soil areas (using water which leads to the formation of a 
surface crust to reduce the available reservoir of dust); 

► No excavation work during high wind (25 mph or greater) conditions; 

► Installation of wind fences and a dust screen around excavation areas; 

► Covering of soil stockpiles (except when stockpile is being loaded); and 

► Continuous dust monitoring along the property fence line to ensure that dust levels remain 
below action levels.  If dust levels exceed action levels, additional dust control measures 
would be implemented and/or soil removal work stopped until dust levels are below action 
levels. 

To prevent spills or the accidental release of contaminants during on-site remediation activities 
and during the transportation of contaminated soil off the Project Site, DGS and the project 
developers would implement a Transportation Management Plan (provided in Appendix A of 
the Draft RAW) that would require all waste haulers to develop a contingency plan for 
emergency situations, such as spills. This plan would identify the proposed transportation 
routes and the measures that would be implemented in the event of a spill or accident that 
would provide adequate protection to residents in compliance with DTSC’s standard 
requirements for such plans.    
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A Community Health and Safety Plan (CHSP) is a plan required by the federal Environmental 
Protection Agency for the clean up of contaminated sites.  As described above, DTSC is the 
state agency responsible for the overseeing the clean up of contaminated properties in 
California.  DTSC required the preparation of a RAW.  A RAW is similar to a CHSP in that it 
identifies the clean up levels for the site and the measures that would be implemented to 
remediate the site.  Because a RAW has been prepared for the project site under the direction 
of DTSC, the preparation of a CHSP would not be required. 

3-6 
 

The commenter requests a copy of the FEIR when it becomes available. A copy of this 
Response to Comments document will be forwarded to the City of San Jose for at least 10-days 
review prior to the City of Santa Clara considering certification of the document, as required by 
Section 15088(b) of the State CEQA Guidelines.  
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LETTER 4 

 
Guadalupe Coyote Resource Conservation District 
Nancy Bernardi 
Secretary 
April 26, 2006 
 
4-1 The commenter states that the nearest body of water to the Project Site is the San Tomas 

Aquino Creek and not the Guadalupe River, as stated in the EIR, and that the creek in this area 
flows north. A local history of watersheds and their alteration is also provided. Section 4.8.1, 
“Environmental Setting,” is hereby revised to identify San Tomas Aquino Creek as the nearest 
body of water in the project area and to clarify the direction of flow of the creek. The third 
paragraph of Section 4.8.1 is revised as follows: 

“The nearest body of water is San Tomas Aquino Creek, which is located approximately one-
half mile to the west of the Project Site and flows north into the Guadalupe River. The nearest 
body of water is t The Guadalupe River is located approximately 3 miles north of the Project 
Site.” 

This revision does not alter the environmental conclusions in the DEIR.  As the comment 
acknowledges, the DEIR already recognizes the drainage of the Project Site into storm drains 
that lead to San Tomas Aquino Creek. The comment’s description of the development of 
historic drainage patterns is noted.  The EIR focuses on drainage patterns at the site as they 
currently exist, not on drainage patterns as they may have existed at some point in the past.  
This approach is consistent with CEQA Guidelines Section 15125 and case law construing 
these sections.  These authorities direct the lead agency to focus on the existing physical 
environment at the time the project is considered for approval. 

4-2 The commenter states that current runoff for the sites proposed for housing should be measured 
not estimated. The DEIR uses detailed estimates of runoff volumes that are reliable because 
they are calculated using actual rainfall data for the project area and standard methodologies 
contained in the Santa Clara County Drainage Manual. This method, which is a standard 
engineering procedure approved by the City of Santa Clara, yields sufficiently accurate 
information for environmental review. A detailed Storm Drain Analysis and Storm Drainage 
Report analyzing the drainage and presenting calculations are included in Appendix G of the 
DEIR.  No other data on runoff volumes are available. 

The commenter expresses concern about the site’s contribution to downstream flooding, 
because the drainage would flow into the San Tomas Aquino Creek.  Flooding impacts from a 
10-year storm, and mitigation measures included in the project that would reduce the impacts 
to less-than-significant levels, are addressed in Section 4.8.2, “Storm Drainage Impacts.” 
Impact 4.8-2 recognizes a potentially significant impact related to downstream drainage 
capacity.  Mitigation Measure 4.8-2 requires the preparation and implementation of a 
Comprehensive Stormwater Drainage Plan that includes onsite detention or other measure to 
reduce peak flows for a 10-year storm to below existing levels. The mitigation measure binds 
the City to a specific performance standard against which the drainage plan will be measured.  
The analysis indicates that this performance standard can be achieved.  The plan must be 
approved by the City.  Implementation of this measure will reduce the drainage and flooding 
effect to a less-than-significant level.   
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4-3 The commenter states that the City of Santa Clara does not operate a storm drainage system 
that drains into the San Francisco Bay. The commenter states that the routing of storm drainage 
into creeks and rivers causes significant damage to these areas.  The DEIR’s statement about 
how the project area drains to San Francisco Bay, when viewed in context of with the full 
discussion of existing conditions, is correct.  In Section 4.8-1, the DEIR explains that the path 
stormwater takes from the site to the bay is to first enter storm drains, which lead to San Tomas 
Aquino Creek, which then flows into the Guadalupe River, and ultimately discharges into 
South San Francisco Bay.  The comment regarding the City’s practice of having stormwater 
from developments discharge to storm drains and then to local creeks is noted.  This is not a 
CEQA issue; therefore, no further response can be provided. 

4-4 The commenter states that the conclusion in the DEIR that the Proposed Project would not 
contribute to soil and/or groundwater contamination is vague and unacceptable.  The 
conclusion cited by the commenter is supported by substantial analysis and discussion of 
potential sources of pollution and how they will be addressed by elements of the project 
description and regulatory requirements to maintain effects at less-than-significant levels (see 
discussion related to Impact 4.8-1 in the DEIR, pages 4-82 through 4-84).  The project is 
required to comply with the provisions of the National Pollutant Discharge Elimination System 
Permit (NPDES permit) for the Santa Clara Valley Urban Runoff Pollution Prevention 
Program for the discharge of storm water to South San Francisco Bay and its tributaries.  The 
Permit requires a level of implementation of best management practices (BMPs) by local 
governments that reflect the regulatory standard of “maximum extent practicable.”  The Permit 
states that this is done through the requirement to more effectively incorporate source control 
measures, site design principles, and structural stormwater treatment controls in new 
development projects in order to reduce water quality impacts of stormwater runoff for the life 
of these projects.  The DEIR states that the City of Santa Clara reviews stormwater 
management for new development projects on a case-by-case basis to ensure compliance with 
appropriate regulatory requirements including compliance with the City’s drainage standard.  
With this compliance, significant water quality impacts will be avoided.   

4-5 The commenter states that DEIR must address what provisions will be made to reduce 
additional pollutants in stormwater created to acceptable levels. The DEIR describes in the 
discussion supporting Impact 4.8-1 that the project will be subject to conformance with the 
NPDES Permit, which requires the implementation of stormwater control measures to reduce 
pollutants discharged from the site to the maximum extent practicable.  The potential 
stormwater controls that could be implemented with the project are also listed in this section.  
The section contains a reference to more specific details provided in a Stormwater Quality 
Control Plan (Appendix H), included in the DEIR.  In conformance with NPDES Permit 
requirements, the project’s proposed storm drain system would not be directly connected to 
existing storm drain lines surrounding the site without providing on-site treatment of 
stormwater.  The proposed storm drain system will be designed to accomplish the required 
treatment by incorporating on-site stormwater quality controls, which will be numerically sized 
to treat the water quality volume, as specified in Provision C.3 of the NPDES Permit.  All 
stormwater leaving the site and entering existing City Storm drain lines will have been treated 
in conformance with stated requirements.  Compliance with these regulatory requirements 
would prevent significant water quality impacts from occurring as a result of project 
development. 



Santa Clara Gardens Development Project Final EIR  EDAW 
City of Santa Clara 4-19 Comments and Responses on the DEIR 

4-6 The commenter expresses concerns about the adequacy of the proposed drainage system and 
states that the EIR must address the impacts of the increased discharge from the 10- and 100- 
year storm events on the San Tomas Aquino Creek. The project would comply with the City’s 
drainage standards.  In Mitigation Measure 4.8-2, the DEIR states that the project developers 
shall prepare and implement a Comprehensive Stormwater Drainage Plan that identifies 
proposed storm drain facilities to reduce project runoff flows from a 10-year storm to below 
existing site levels for any flows that discharge to the existing storm drain system in 
Winchester Boulevard.  The Plan must also demonstrate that 10-year flows from the project do 
not exceed the capacity of existing storm drain lines in Forest Avenue.  The proposed drainage 
system would be designed to accommodate stormwater flows from large storm events (e.g., 
100-year storm events) consistent with the City’s stormwater design standards. These 
mitigation measure provisions would reduce the peak flows about which the commenter is 
concerned to less-than-significant levels. 

4-7 The commenter expresses hope that no further degradation to local creeks and streams will be 
caused by the Proposed Project, in part because there is future potential to restore the creeks of 
Santa Clara County. As described in Impact 4.8-1 of the DEIR, the project’s water quality 
impacts to local creeks and water ways would be less than significant because project 
developers would implement measures as part of their National Pollutant Discharge 
Elimination System (NPDES) requirements to reduce pollutant concentrations in project site 
runoff.  

4-8 The commenter states that the Project Site should be utilized for research concerning 
stormwater runoff and that reduction in stormwater flows from the site are possible. The 
alternatives analysis in an EIR is directed to focus on a range of reasonable alternatives that 
would reduce significant environmental effects, according to the State CEQA Guidelines 
Section 15126.6.  Therefore, consistent with the requirements of the guidelines, the DEIR does 
not need to evaluate alternatives to investigate stormwater runoff options. All stormwater 
treatment will be addressed in compliance with the City’s drainage standards.  
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LETTER 5 

 
City of Santa Clara Valley Transportation Authority 
Roy Molseed 
Senior Environmental Planner 
April 19, 2006 
 
5-1 The commenter requests that the existing bus stop located just north of Dorcich Street be 

relocated 100 feet south of the crosswalk.  This is not a CEQA issue and does not address the 
analysis provided in the DEIR; therefore, no further response can be provided. 

5-2 The commenter asks why the two adjacent but separate intersections at Forest Avenue and 
Winchester Boulevard (North Forest Avenue and South Forest Avenue on Winchester 
Boulevard) are being evaluated as a single intersection.  The intersection of Winchester 
Boulevard and Forest Avenue was evaluated as one intersection because the traffic signal 
phasing for these legs of this intersection is operated by one signal controller. The traffic 
analysis focuses on levels of service at modeled intersections.  Level of service, or LOS, is a 
measure of anticipated delays at that intersection.  LOS is a function of the cycling the traffic 
signal controls.  Because one traffic signal controller regulates these roadway intersections, for 
purposes of calculating LOS, they are treated as a single intersection  

5-3 The commenter states that the Valley Transportation Authority's Community Design & 
Transportation (CDT) Guidelines should be used when designing transportation developments. 
This is not a CEQA issue and does not address the analysis provided in the DEIR; therefore, no 
further response can be provided. 
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LETTER 6 

 
City of Santa Clara 
Parks and Recreation Commission 
April 18, 2006 
 
6-1 The comment summarizes the discussions occurring during a regular meeting of the City of 

Santa Clara Parks and Recreation Commission held on April 18, 2006.  Comments submitted 
by the public addressed issues including: the value of the land, sewer capacity, remediation 
activities, and requests for additional open space within the City.  The environmental impacts 
associated with implementation of the project were evaluated consistent with the requirements 
of CEQA in the full-scope DEIR.  No specific comments or questions on the analysis presented 
in the DEIR were offered; therefore, no further response is provided.   
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LETTER 7 

 
City of Santa Clara 
Historical and Landmarks Commission  
April 6, 2006 
 
7-1 The commenter noted the report produced by Craig Mineweaser and stated that, because of 

significant changes in the use of the buildings on the Project Site, little remained of the historic 
uses. The DEIR contains an evaluation of the site’s cultural resources in compliance with 
CEQA in Section 4.11, “Cultural Resources.”  As described therein and further elaborated in 
Master Response 5, the conclusion of the EIR, after extensive research and review of evidence 
in the record, is that neither the structures on the Project Site nor the landscape qualify as 
historical resources under Section 15064.5 of the State CEQA Guidelines or are eligible for 
listing on the California Register of Historical Resources (CRHR) or the National Register of 
Historic Places (NRHP). Further, staff of the Office of Historic Preservation (OHP) concurred 
with findings presented in the DEIR (see Appendix B of this document). The commenter offers 
no evidence that the analysis presented in the DEIR is inadequate; therefore, no further 
response can be provided. 

7-2 The commenter stated that the findings of the current DEIR conflicts with two previous EIRs 
conducted on the same site.  To the City’s knowledge, no previous EIR’s have been prepared 
for the project.  Without a citation to specific reports, it is unclear to what previous 
documentation the commenter is referring; therefore, no further response can be provided. 

The commenter repeats comments made by Lori Garcia that the “site is so significant, it should 
be on the National Register.”  The project’s impacts to historic resources were evaluated 
consistent with the requirements of CEQA in Section 4.11, “Cultural Resources,” of the DEIR.  
As described therein and Master Response 5, the DEIR concluded that the project impacts to 
historic resources would be less-than-significant.  Further, staff of the OHP concurred with 
findings presented in the DEIR (see Appendix B of this document). Because the commenter 
offers no evidence to support the finding that the Project Site is significant, no further response 
can be provided. 

7-3 The commenter asked the commission if they had read the EIR.  No response is necessary, 
because no questions or new information related to the environmental analysis were raised. 

7-4 The commenter stated that the Project Site is the last piece of agricultural land left in the City 
and should be placed on the National Register.  The project’s impact to farmland resources 
were evaluated consistent wit the requirements of CEQA in Section 4.1, “Land Use and 
Agricultural Resources.”   As described in the DEIR, the project’s impacts to farmland 
resources were determined to be significant and unavoidable (page 4-9) and no feasible 
mitigation is available to reduce or eliminate the project’s impact.  The EIR acknowledges that 
the site represents one of the last remaining parcels of agricultural land in an area that is now 
almost entirely urbanized. Please refer to Master Response 7. 

The DEIR contains an evaluation of the site’s cultural resources in Section 4.11, “Cultural 
Resources.”  As described therein and further elaborated in Master Response 5, the conclusion 
of the EIR, after extensive research and review of evidence in the record, is that neither the 
structures on the Project Site nor the landscape qualify as historical resources under Section 
15064.5 of the State CEQA Guidelines or are eligible for listing on the CRHR or the NRHP. 
Further, staff of the OHP concurred with findings presented in the DEIR (see Appendix B of 
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this document). Regarding disagreement with the conclusions of the DEIR, please refer to 
Master Response 2. 

7-5 The commenter states that inadequate research was conducted into the historic uses of the 
property and states the site should be listed on the National Register.    The DEIR contains an 
evaluation of the site’s cultural resources consistent with the requirements of CEQA in Section 
4.11, “Cultural Resources.”  In response to public comments received on the DEIR, additional 
research was conducted about a specific potential historic theme to which research at BAREC 
may have contributed, e.g., historic strawberry cultivation research.  Further consultation with 
the State OHP has also occurred.  The results of this additional research and consultation have 
been included in Master Response 5.  The additional research has confirmed the environmental 
impact conclusions presented in the DEIR.  As described therein and further elaborated in 
Master Response 5 (see Section 3.5.2, “CRHR and NRHP Eligibility Determination”) the 
conclusion of the EIR, after extensive research and review of evidence in the record, is that 
neither the structures on the Project Site nor the landscape qualify as historical resources under 
Section 15064.5 of the State CEQA Guidelines or are eligible for listing on the CRHR and 
NRHP.  Further, staff of the OHP concurred with findings presented in the DEIR (see 
Appendix B of this document).  Regarding disagreements with the conclusions presented in the 
DEIR, please refer to Master Response 2. 

7-6 The commenter states that the site is historic and should be preserved as open space and listed 
on the National Register. The DEIR contains an evaluation of the site’s cultural resources 
consistent with the requirements of CEQA in Section 4.11, “Cultural Resources.”  As described 
therein and further elaborated in Master Response 5 (see Section 3.5.2, “CRHR and NRHP 
Eligibility Determination”), the conclusion of the EIR, after extensive research and review of 
evidence in the record, is that neither the structures on the Project Site nor the landscape 
qualify as historical resources under Section 15064.5 of the State CEQA Guidelines or are 
eligible for listing on the CRHR or the NRHP. Further, staff of the OHP concurred with 
findings presented in the DEIR (see Appendix B of this document).  Regarding disagreements 
with the conclusions presented in the DEIR, please refer to Master Response 2. 

7-7 The commenter states the Project Site is prime farmland and should be preserved.  The 
comment that the site contains prime farmland is correct (See DEIR p. 4-7). The project’s 
impact to farmland were evaluated consistent with the requirements of CEQA in Section 4.1, 
“Land Use and Agricultural Resources,” of the DEIR.  As described in the DEIR, the project’s 
impacts to farmland resources were determined to be significant and unavoidable (page 4-9) 
and no feasible mitigation is available to reduce or eliminate the project’s impact.  Please 
response to comment 75-4 for additional discussion explaining why mitigation of this impact is 
considered infeasible.  Please refer to Master Response 7. 

7-8 The commenter states that the site is a historical place and should not be torn down.  The DEIR 
contains an evaluation of the site’s cultural resources consistent with the requirements of 
CEQA in Section 4.11, “Cultural Resources.”  As described therein and further elaborated in 
Master Response 5 (see Section 3.5.2, “CRHR and NRHP Eligibility Determination”), after 
extensive research and review of evidence in the record, is that neither the structures on the 
Project Site nor the landscape qualify as historical resources under Section 15064.5 of the State 
CEQA Guidelines or are eligible for listing on the CRHR or the NRHP. Further, staff of the 
OHP concurred with findings presented in the DEIR (see Appendix B of this document).  
Regarding disagreements with the conclusions presented in the DEIR, please refer to Master 
Response 2. 
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7-9 The commenter states that the SaveBAREC group is proposing an agricultural use that would 
preserve important prime farmland for future generations.  The Draft EIR analyzes an 
alternative that calls for maintaining the agricultural use of the property.  (See Draft EIR, 
Section 7.3, “No Project – Current Zoning.”)  This alternative is consistent with the 
commenter’s proposal. 

A number of commenters have proposed an alternative that is similar to the No Project – 
Current Zoning alternative identified in the Draft EIR.  Among others, this alternative has been 
recommended by the ‘SaveBAREC’ organization.  This alternative also calls for maintaining 
the agricultural use of the property.  Although this alternative is generally consistent with the 
No Project – Current Zoning alternative, commenters have made various, specific suggestions 
regarding the nature of agricultural operations that might be established at the site.  In order to 
provide complete information regarding the impacts of such an approach and in view of public 
interest in this alternative, such a variant to the No Project Alternative –Current Zoning has 
been added to the EIR so the City will have the benefit of this analysis.  The analysis of this 
alternative appears at Master Response 6 – No Project Alternative – Current Zoning (Small-
Scale Farming variation).  Because this is a variant of the No Project – Current Zoning 
alternative, adding this discussion to the EIR does not require further recirculation of the Draft 
EIR, over and above the recirculation that has already occurred. 

7-10 The commenter requested that the buildings on-site be preserved and commented on the 
historical and agricultural importance of the site.  Please refer to response to comment 7-4. 
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LETTER 8 

 
M R Wolfe & Associates 
Mark R. Wolfe 
April 28, 2006 
 
8-1 The commenter provides a general introduction to subsequent comments, standard of CEQA 

review, and technical experts who have also provided their comments.  The commenter 
summarizes the purpose and requirements of CEQA and states that the EIR falls short of the 
requirements as detailed in the subsequent comments.  Please refer to responses to comments 
8-2 through 8-113 for information related to specific concerns of the commenter.  The 
investigation of hazardous materials on the site followed a systematic and thorough process in 
close coordination with DTSC and in compliance with state regulatory procedures. The DEIR 
and Recirculated DEIR were prepared in accordance with CEQA and State CEQA Guidelines 
for contents of an EIR in that the environmental documents fully disclose in good faith the 
hazardous materials analysis, its conclusions about environmental and health risks, and 
potentially significant impacts.  Please refer to Master Response 4, “Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents,” for a detailed discussion of the methodology used in evaluating hazardous 
contaminants on the project site. 

8-2 The commenter summarizes requirements for addressing hazards contained in the State CEQA 
Guidelines and selected court cases and states the general comment that the DEIR fails to meet 
theses requirements as described in subsequent comments.  The investigation of hazardous 
materials on the site followed a systematic and thorough process in close coordination with 
DTSC and in compliance with state regulatory procedures. The DEIR and Recirculated DEIR 
fully comply with CEQA and State CEQA Guidelines for contents of an EIR in that the 
environmental documents fully disclose in good faith the hazardous materials analysis, its 
conclusions about environmental and health risks, and potential significance of impacts.  Please 
refer to Master Response 2 and responses to comments 8-1 and 8-3 through 8-113.   

8-3 The commenter makes the general point that the Phase II investigation and the removal action 
workplan (RAW) are flawed and introduces a bullet list of summary comments on specific 
concerns. Please refer to Master Response 4, “Section 3.4.1, “Methodology Used in 
Preparation of the Hazardous Materials Analysis and Determination of Constituents,” for a 
detailed discussion of the methodology used in evaluating hazardous contaminants on the 
project site. Regarding the adequacy of the Phase II investigation, the Department of Toxic 
Substances Control (DTSC) issued a letter indicating that they had approved the Phase II – Site 
Characterization Report (see Appendix A of this document).  Responses to specific comments 
on the RAW appear below. 

8-4 The commenter states that the DEIR provided inadequate site characterization including 
incomplete identification of chemicals of potential concern, sampling, and laboratory analysis.  
Please refer to Master Response 4, “Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents,” for a detailed discussion of 
the methodology used in evaluating hazardous contaminants on the project site. Regarding the 
adequacy of the Phase II investigation, the DTSC issued a letter indicating that they had 
approved the Phase II – Site Characterization Report (and the methodology contained therein) 
(see Appendix A of this document).   
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The soil sampling approach was extensive, thorough, and systematically executed, as described 
herein.  Soil samples were collected from approximately 60 locations across the entire Project 
Site.  An additional 76 samples were collected to determine the extent of contamination. This 
work was performed in accordance with California Environmental Protection Agency (Cal 
EPA) DTSC guidance1 for sampling agricultural sites for future schools, as approved by 
DTSC. This methodology is appropriate not only because of its approval or endorsement by 
DTSC, but also because it is widely used throughout California for the clean up of agricultural 
soils and is appropriately tailored to each project based on the specific site conditions 
encountered at each location. Because of the additional sensitivity of children to potentially 
toxic substances, sampling and testing protocols for potential school sites require more samples 
and tests than sampling and testing protocol for other land uses such as the Proposed Project 
and is meant to provide a rigorous analysis that would provide substantial evidence that the site 
has been comprehensively investigated for the potential presence of hazardous materials.  As a 
result, this sampling protocol is the most stringent protocol recognized by the State to 
characterize a site. 

The depth of sampling that occurred at the Project Site was determined in compliance with 
state standards based on the potential contaminants present on the site (which were identified 
based on extensive review of historical materials – see Master Response 4, “Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents.” Decisions on sample depths were made based on protocol outlined in DTSC’s 
Interim Guidance for Sampling Agricultural Soils for School Sites, starting at shallow levels 
and progressing deeper, as needed based on sample results.  Agricultural research related to 
chemical use at the site involved application of pesticides/herbicides, which typically are 
designed to “stick” to the plant to prevent pests from attacking the plant at the ground surface.  
Herbicides are also designed to “stick” to the ground surface to inhibit weed growth.  The 
initial soil samples from the 60 locations were collected from the ground surface to 6 inches 
below the surface.  Where chemicals were identified above State or USEPA standards, 
additional soil samples were collected at adjacent locations and additional depths of 2 feet or 
more.  Samples were collected and analyzed at increasing depths until chemical levels were 
below or near the State or USEPA standards.  The maximum depth of sampling was 10 feet 
below ground surface (bgs).  At depths greater than 4 feet bgs, no chemicals were identified 
above clean up goals. 

Based on all records collected and reviewed (see Master Response 4, “Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents”) during preparation of the Phase I, approximately 90 chemicals were used at the 
Project Site (see Phase I study in Appendix D of the DEIR).  Review of the physical 
characteristics of these chemicals revealed that 76 of them had low toxicity based on the small 
quantities used on the Project Site.  Therefore, the persons performing the Phase I study 
concluded, consistent with American Society for Testing and Materials (E5127-05 and E1903-
97[2002]) protocol that these chemicals did not need to be sampled and tested in the Phase II 
evaluation.  DTSC has agreed with this methodology, based on its review and approval of the 
Phase II report.  The remaining 14 chemicals were sampled and tested at approximately 60 
locations throughout the Project Site.  In addition, although there was no evidence of use at the 
Project Site, the 60 samples were also tested for an additional 75 pesticides/herbicides that 
were known to be in common use prior to 1979 (although no evidence suggests that they were 
used at the Project Site) and that could be potentially toxic and persistent in the environment. 
These samples were tested using approved laboratory protocols described in the Phase II – Site 

                                                      
1 California Environmental Protection Agency – Department of Toxics Substances Control (DTSC), Interim Guidance for 
Sampling Agricultural Soils for School Sites (Second Revision), August 26, 2002. 
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Characterization Report (Appendix E of the Recirculated DEIR).  Therefore, the DEIR and 
supporting analysis provide a comprehensive evaluation of the potential chemicals that could 
create a hazardous condition at the Project Site. 

8-5 The commenter states that the DEIR provided an inadequate assessment of human health risks 
and did not prepare a human health risk assessment.  Please refer to Master Response 4, 
“Preparation of a Health Risk Assessment.”  Following completion of the Phase II –Site 
Characterization analysis (Appendix E of Recirculated DEIR), an internal draft of a screening-
level Human Health Risk Assessment (HHRA) was prepared to determine the areas of the site 
that would potentially require remediation as a result of health risks these areas may pose to 
existing nearby residents and future residents of the Project Site.  While the internal draft 
HHRA was being prepared, DGS entered into the VCA with DTSC and prepared the RAW, 
which established the cleanup levels for arsenic and dieldrin at the Project Site.  As described 
above, arsenic is being cleaned up to naturally occurring background concentrations and 
dieldrin is being cleaned up to the residential Preliminary Remediation Goals (PRG), which 
will allow unrestricted residential land use of the Project Site once remediation is completed.  
While an internal draft HHRA was prepared, it was never finalized or submitted to the DTSC 
for review because the need for such an assessment was eliminated by DGS’s agreement to 
clean the site to a level that is protective of peoples’ health.  While the HHRA was 
inadvertently included in the reference chapter of the DEIR, a HHRA was neither required by 
DTSC nor relied upon in preparing the hazardous material analysis for the DEIR.  

8-6 The commenter states the DEIR has an inadequate and inconsistent approach to establishing 
clean up criteria.  Please refer to Master Response 4, Section 3.4.1, “Methodology Used in 
Preparation of the Hazardous Materials Analysis and Determination of Constituents.”  As 
stated in the response to comment 8-4, sampling and testing at the BAREC property followed 
the Cal EPA-DTSC school site protocol (Cal EPA-DTSC, 2002), which is the most stringent 
State-recognized standard for site characterization. This methodology is appropriate not only 
because of its approval or endorsement by DTSC, but also because it is widely used throughout 
California for the clean up of agricultural soils and is appropriately tailored to each project 
based on the specific site conditions encountered at each location. DTSC has agreed with this 
methodology, based on its review and approval of the Phase II – Site Characterization report 
(see Appendix A of this document).   The clean up goals established for the Project Site are the 
same as at other non-State owned properties. The Santana Row development (across 
Winchester Boulevard from the project site) had the same contaminant clean up goals for 
unrestricted residential use as at the BAREC property and concentrations of contaminants were 
greater than those found at the Project Site.  Areas that have chemicals of concern above State 
screening levels will be remediated consistent with the clean up measure outlined in the RAW 
prior to re-use of the site. Soil samples will be collected from the excavated area by a qualified 
environmental professional and analyzed by a California-certified laboratory to confirm that 
clean up goals have been achieved.   If the confirmation samples show that elevated 
concentrations of chemicals remain, additional soil will be excavated and removed until the 
clean up goals for unrestricted residential use are met and verified by DTSC.  This approach 
ensures the site meets stringent clean up standards after the completion of soil removal and 
remediation.  Unless DTSC issues a no further action letter, which certifies that the site has 
been cleaned up in accordance with the RAW, no sale or development of the site will occur.  
Therefore, irrespective of the soil clean up methodology used, soils at the site would meet 
DTSC clean up standards. 
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8-7 The commenter states the DEIR has an inadequate and inconsistent approach to establishing 
clean up criteria in support of estimating the extent of soil removal.  Please refer to Master 
Response 4, “Section 3.4.1, “Methodology Used in Preparation of the Hazardous Materials 
Analysis and Determination of Constituents” and responses to comments 8-4 and 8-6.  As 
described in response to comment 8-6, confirmation sampling of on-site soils will be 
performed to ensure that on-site soils meet established clean up goals.  Therefore, irrespective 
of the soil clean up methodology used, soils at the site would meet DTSC clean up standards. 

8-8 The commenter states the DEIR has inadequate risk management measures to protect future 
occupants from residual contamination.  Please refer to Master Response 4, “Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents.”  As described in the RAW, contaminated soils on the Project Site would be 
removed so that the site can attain a level of clean up that allows unrestricted residential use. 
Further, as described in response to comment 8-6, confirmation sampling of on-site soils will 
be performed to ensure that on-site soils meet established clean up goals.  For this reason, 
following remediation, no risk management measures would be necessary.   

8-9 The comment states that laboratory analysis was conducted for only a handful of the 90 known 
pesticides at the site and no analyses were conducted for pesticides that may have been used 
prior to the time that records were kept.  The site characterization used a screening process to 
focus the more detailed investigations on the important constituents that had the potential to 
pose hazards, based on historic use information. For additional discussion regarding this issue 
please refer to Master Response 4, “Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents” and response to comment 
8-4. 

8-10 The commenter states that theoretical calculations for pesticide half-lives were not presented in 
the Phase II report.  The sample calculations are presented on page 11 of the Phase II and the 
data used in these calculations are presented in Tables 3a, 3b, and 3c.  Appendix A of the Phase 
II report contains the information from the pesticide records.  Some copies of the DEIR were 
inadvertently missing Tables 3a, 3b, and 3c of the Phase II report as a result of an apparent 
copy production error. These pages have been included as Appendix A of this document.  
Although the tables were not included in the DEIR appendix, the analysis presented in the 
DEIR provided a summary of the evaluation presented in the Phase II report, among other 
supporting reports, and based its impact conclusions on all evidence in the record at the time 
the analysis was prepared.  The Phase II report is a part of the administrative record and has 
been available for review at the City of Santa Clara. The report was made available to Mr. 
Wolfe on April 14, 2006.  As such, while the table pages were not physically contained in 
some DEIR documents, they were in the record and available for public review during the 
DEIR review period, and their absence from DEIR copies does not change the analysis or 
conclusions presented in the EIR. 

The commenter states concerns that the theoretical calculations for pesticide half-lives are not 
accurately reflective of “real” conditions.  The results from the theoretical calculations for 
pesticide half-lives are typically conservative compared to real conditions (i.e., they tend to 
overstate potential hazard), because the theoretical calculations do not consider other site 
factors that contribute to pesticide degradation.  Therefore, the theoretical calculations 
generally overestimate the amount of pesticide remaining in the soils (and, therefore, 
overestimate potential hazards).  This conclusion is supported by prior testing by Federal and 
State agencies at other agricultural sites, which typically require only testing of organochlorine 
(i.e., man-made organic chemicals) pesticides, because organochlorine pesticides do not 
degrade significantly over time.  Organochlorine pesticides (as well as other pesticide types) 
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were tested at approximately 60 locations across the Project Site. 

The comment also states that the soil sampling did not follow an approved protocol.  As 
discussed in detail in the response to comment 8-4, the sampling was conducted in accordance 
with the Cal EPA-DTSC guidance (Cal EPA- DTSC, 2002).   

The comment also states that there is a high groundwater table at the site and that no ground 
water sampling was conducted.  There is no evidence of a high groundwater table at the site 
and available evidence indicates that groundwater is sufficiently deep to avoid potential 
contamination concerns.  The shallowest groundwater encountered at a nearby site, 690 
Winchester Boulevard, is between 20 and 30 feet bgs.  No groundwater was encountered at 
borings to 10 feet bgs on the Project Site.  No groundwater sampling is warranted because the 
maximum depth of soil contamination above clean up goals is 3 feet bgs.  Soil samples 
collected and analyzed for chemicals from 4 feet bgs have chemical concentrations that are 
below clean up goals, so the need to excavate much below 4 feet bgs, if at all, is not expected.  
Even if some deeper soil removal is needed, based on field samples during remediation, there 
is no evidence to indicate any need to approach 10 feet bgs, which has been demonstrated to be 
above groundwater levels from on site borings.  As described in response to comment 8-4, the 
nature of pesticides and herbicides uses was to adhere to the applied areas, and there is no 
scientific evidence to support the claim that pesticides have “been pushed into the vadose zone 
by 70 years of irrigation” as the commenter suggests.  The chemicals of concern are generally 
water insoluble and therefore, their ability to migrate in soil is limited.  Further, based on soil 
sampling conducted at the site, there is no evidence that contamination has migrated beyond 3 
feet bgs.  The sampling approaches are appropriate and consistent with EPA-DTSC guidance, 
which is widely used throughout California (Cal EPA-DTSC, 2002).  Therefore, there is no 
need for groundwater sampling at this site.   

The commenter states the Phase II investigation relied on out-of-date closure documents with 
limited testing to conclude that there are no risks. The data collected during closure activities of 
on-site facilities (e.g., evaporation pond, underground storage tanks [USTs]) were reviewed by 
regulatory agencies (the Regional Water Quality Control Board [RWQCB] and the City of 
Santa Clara Fire Department) and are still current to the conditions at the Project Site.  The 
sampling data collected during closure of the former USTs and evaporation pond showed no 
evidence of a chemical release or environmental hazard to the site.  In addition, with one 
exception, the data collected during these closure investigations complied with DTSC 
requirements for the number of samples collected and the chemicals analyzed (Cal EPA-
DTSC, 2002).  The one exception was resolved with additional sampling for arsenic that was 
performed in the former evaporation pond area in April 2003.  Additional sampling for arsenic 
was performed because the detected concentration of arsenic during the evaporation pond 
closure investigation was higher than typical arsenic background concentrations.  No evidence 
of elevated arsenic below the former evaporation pond was identified during the April 2003 
investigation.  The results of the closure investigations and April 2003 sampling are discussed 
in Sections 1.1.4.1, 1.1.4.2, and 2.2.15 of the Phase II (Appendix E of the Recirculated DEIR).   

The results of the closure investigations and April 2003 sampling are discussed in Sections 
1.1.4.1, 1.1.4.2, and 2.2.15 of the Phase II (Appendix E of the Recirculated DEIR).  As 
discussed in Section 1.1.4.2 of the Phase II, during removal, the pond liner was observed to be 
in good condition with no evidence of leaks.  Soil was also excavated from below the liner 
during removal.  Pesticide concentrations in soil samples collected above and below the liner 
were well below current State or Federal levels for unrestricted (residential) land use.  The 
results for arsenic from the 1987 closure report were inconclusive because the analytical 
detection limit was too high.  As a result, additional samples were collected and analyzed in 
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2003 to verify that arsenic concentrations were within acceptable background levels.  The 2003 
results show no evidence of elevated arsenic or leaks from the pond. 

As discussed in Section 1.1.4.1 of the Phase II report, during UST removal, there was no 
evidence that the USTs had leaked, as noted by UC and City of Santa Clara Fire Department 
personnel.  Soil sampling was conducted to confirm that the USTs had not leaked.   The soil 
samples were analyzed for gasoline, diesel, lead, benzene, toluene, ethylbenzene, and xylenes.  
None of these constituents were detected.  Because there is no evidence that the USTs leaked, 
as confirmed by prior sampling results and SCFD personnel, no additional sampling or 
investigation of the USTs is necessary. 

8-11 The commenter states that the RAW is not based on a health risk assessment.  Please refer to 
Master Response 4, Section 3.4.3 “Preparation of a Health Risk Assessment,” for a discussion 
why a HHRA is not required. 

8-12 This comment questions the adequacy of the site background data supporting a clean up goal of 
20 mg/kg for arsenic.  As discussed with the DTSC in meetings related to this project, 
background data for arsenic could not be collected for the Project Site because the entire area 
surrounding the site had been historically used as orchards.  Arsenical pesticides were 
commonly used in orchards as early as the 1920’s.  DTSC had encountered a similar dilemma 
during development of nearby Santana Row (approximately 0.5 mile southwest).  Because no 
area-specific arsenic background data were available, other data and studies (such as the Scott 
study referenced in the Phase II Site Characterization Report [Appendix E of the Recirculated 
DEIR]) were used to estimate natural background levels of arsenic in surface soils at the 
Project Site.  In addition, Figure 7 in the Phase II –Site Characterization Report presented a 
histogram and cumulative frequency plot of arsenic concentrations of the approximately 70 
shallow soil samples collected from the Project site. These type of data plots are typically used 
to determine appropriate background concentrations at sites where site-specific background 
concentrations are not available.  The cumulative frequency plot indicated an inflection point at 
20 mg/kg suggesting that arsenic concentrations above 20 mg/kg were related to man-made 
sources of arsenic.  As such, the data plotted in this figure suggests that a maximum 
background concentration of 20 mg/kg for arsenic is appropriate and soil with arsenic 
concentrations above 20 mg/kg should be remediated.  Further, the nearby Santana Row 
Project, located less than 0.5 mile southwest of the project site, also assumed that 20 mg/kg 
was an appropriate clean up goal for arsenic for unrestricted residential use. As such, the clean 
up goal for arsenic is reasonable and protective of human health, and is the same as at other 
non-State owned properties.   

Furthermore, as discussed by the California Environmental Protection Agency (California 
EPA) in their documentation of California Human Health Screening Levels (CHHSLs) 
(Cal/EPA 2005) and by the USEPA in their documentation of the Region IX preliminary 
remediation goals (PRGs) (USEPA 2002), the concentration of arsenic in soils corresponding 
to a cancer risk of 1 × 10-6 for a resident is well below naturally-occurring background levels of 
arsenic in most areas in California and throughout the U.S.  Background arsenic concentrations 
reported in California range from 0.6 to 11 mg/kg, as reported in the comprehensive study by 
Bradford et al. (1996) and background concentrations reported in soils in northern Santa Clara 
County range from not detected to 20 mg/kg.  California EPA notes that the agency does not 
require clean up of soil below background levels.  Because 20 mg/kg is the background 
concentration for arsenic in the project area, this concentration level has been determined by 
the USEPA to not result in significant health risks, and this background concentration was 
determined to be appropriate to clean up soils in hot spot areas on the site through the Phase II 
Site Characterization Report, it was selected as the clean up goal for the hot spot areas with 
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approval from DTSC (see Appendix N of the Recirculated DEIR). With the exception of the 
identified arsenic hot spot areas on the project site, arsenic concentrations across the site varied 
from 0.5 to 19 mg/kg.  Once the targeted arsenic hot spot areas are remediated to levels at or 
below 20 mg/kg, average soil concentrations of arsenic across the site were determined to be 9 
mg/kg, which would be in the mid-range of background arsenic concentrations detected 
throughout Santa Clara County.  (see Table 10 of the Phase II Site Characterization Report, 
Appendix N of the Recirculated DEIR)  With implementation of the clean up activities outlined 
in the RAW, average arsenic concentrations in project site soils (i.e., 9 mg/kg) would be well 
below the established arsenic background concentrations (i.e., 20 mg/kg) for the project site. 

In the Draft RAW, the sampling methodology and clean up goals were identified for the 
Project Site.  DTSC approved the public release of the Draft RAW.  DTSC thus approved the 
methodology used to characterize on-site contamination and the proposed methods by which 
contamination would be remediated (see Appendix N of the Recirculated DEIR).   This 
methodology is appropriate not only because of its approval or endorsement by DTSC, but also 
because it is widely used throughout California for the clean up of agricultural soils and is 
appropriately tailored to each project based on the specific site conditions encountered at each 
location.  DTSC is a Responsible Agency under CEQA with respect to approval of the 
development project, and is the Lead Agency under CEQA with respect to approval of the 
RAW.  DTSC will be relying on the analysis included in the DEIR and Recirculated DEIR 
describing the potential impacts associated with implementation of the RAW.  While DTSC 
would issue its final approval of the RAW once all public comments are received and 
responded to, DTSC has indicated through approval of the Phase II Site Characterization 
Report that the methodology used in characterizing on-site soils meets their requirements.  
DGS and DTSC have been working closely together to characterize on-site soil contamination 
and identify the appropriate remediation methods to clean up on-site soils to unrestricted 
residential use levels consistent with the terms of the Voluntary Clean Up Agreement (see 
Appendix A of this document).  

Regarding reference to the Scott (1991) report, this report was not the only data reviewed in the 
process of determining background concentrations for arsenic at the project site.  As described 
in Table 2, of the Draft RAW, several sources were also reviewed to determine background 
arsenic concentrations including: Bradford et. al., (1996); Dragun and Chiasson (1991); and 
LBNL (2002).  Ultimately, background concentrations for arsenic were based on a combination 
of data contained these studies,  statistical trends in for arsenic concentration across the site 
(see Table 10 of the Phase II Site Characterization Report, Appendix N of the Recirculated 
DEIR), and clean-up goals used at other sites such as Santana Row. 

8-13 The commenter indicates that DTSC must review a health risk assessment as part of the RAW.  
The commenter also suggests that based on their calculations using the maximum 
concentration to estimate exposure point concentrations cancer risk for the project would 
exceed EPA’s maximum acceptable limit.  Regarding the need for a health risk assessment and 
the potential cancer risks associated with the project, please refer to Master Response 4, 
Section 3.4.3, “Preparation of a Health Risk Assessment.”  DTSC did not require DGS to 
prepare a health risk assessment as part of the RAW.  Further, the project would clean up on-
site soils to unrestricted residential use levels and would not leave any contaminated soils in 
place that exceed acceptable regulatory standards. While the commenter offers results of his 
sense of cancer risk, no supporting calculations are provided to understand how that result was 
determined; therefore, no further response can be provided. 

Regarding exposure point concentration, common professional risk assessment practice is to 
estimate exposure point concentrations as an average (or more specifically, as an upper 
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confidence limit on the average, referred to as the UCL95), particularly when a large number of 
samples have been collected to characterize a site. This methodology was approved by DTSC 
(see Appendix N of the Recirculated DEIR). This methodology is appropriate not only because 
of its approval or endorsement by DTSC, but also because it is widely used throughout 
California for the clean up of agricultural soils and is appropriately tailored to each project 
based on the specific site conditions encountered at each location. It is not appropriate to use 
maximum concentrations to characterize the project site, because these maximum 
concentrations do not occur throughout the site.  For the project, extensive sampling has been 
performed, with over 136 surface and near surface samples collected.  The maximum exposure 
point concentrations were only sampled in a very few locations.  Therefore, use of average 
exposure point concentrations is more representative of conditions at the site. As stated in 
Section 5.3.1 of the Draft RAW, the excavation plan requires that additional, extensive 
sampling be done during remediation to confirm that clean up goals are met.  This protocol 
ensures that the highest concentrations of chemicals are removed.   If the samples show that 
elevated concentrations of chemicals remain, additional soil will be excavated and removed 
until the clean up goals are met and verified by DTSC. The commenter’s assessment of risk 
does not consider that these high concentrations of chemicals will be removed.  It is also 
inappropriate to include risks from background concentrations of naturally-occurring chemicals 
(such as arsenic) in an overall assessment of human health risk at a site. 

8-14 The commenter states the excavation plan is inadequate because it would leave concentrations 
of dieldrin in place that exceed EPA’s PRGs. Please refer to response to comment 8-13.   

8-15 The commenter states that the DEIR does not evaluate the potential human health impacts from 
airborne mobilization of soil contaminants. As described in Section 4.3, “Air Quality,” Impact 
4.3-1, the DEIR evaluated the project’s remaining air quality impacts after implementation of 
recommended mitigation included in the RAW and all BAAQMD control measures that were 
agreed to be implemented by the project applicants as an element of the project.  Please refer to 
Master Response 4, Section 3.4.2, “Potential Health Impacts of Remediation Activities, 
Including Airborne Dispersal,” for a discussion of the air quality mitigation recommended as 
part of the RAW.  With implementation of recommended RAW air quality measures and all 
BAAQMD control measures, the DEIR concluded based on substantial evidence in the record 
that the project’s construction-related air quality impacts would be less than significant. 

8-16 The commenter states that the DEIR does not evaluate feasible alternative site remediation 
alternatives that would avoid or lessen the projects air quality or human health impacts.  The 
commenter suggests a bioremediation alternative.  With regard to the feasibility of a 
bioremediation alternative, please refer to Master Response 4, Section 3.4.4, “Use of 
Phytoremediation/Bioremediation to Remediate On-Site Soils.”  As described in the DEIR 
(Impacts 4.3-1 and 4.3-3) and in Master Response 4, the project would not result in any 
significant air quality or human health impacts.  An alternatives analysis in an EIR is directed 
to focus on a range of reasonable alternatives that would reduce significant environmental 
effects, according to the State CEQA Guidelines Section 15126.6.  Therefore, consistent with 
the requirements of the Guidelines, the DEIR does not need to evaluate alternatives to the 
proposed remediation activities, which in this case would be an option for one isolated aspect 
of the project implementation process, when significant effects are not caused by the proposed 
remediation.  However, the RAW prepared at the direction of DTSC did evaluate three 
alternatives to remediate the project site, one of which (soil excavation) was evaluated as the 
preferred alternative in the DEIR and Recirculated DEIR. 
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8-17 The commenter states that the DEIR fails to quantify and evaluate the project’s construction-
related air emissions.  The project’s air quality impacts were evaluated in Section 4.3, “Air 
Quality,” of the DEIR consistent with the requirements of CEQA and the State CEQA 
Guidelines.  As stated on Page 4-30 of the DEIR, “The BAAQMD emphasizes implementation 
of effective and comprehensive control measures rather than requiring a detailed quantification 
of construction emissions. The BAAQMD requires that all feasible control measures, which are 
dependent on the size of the construction area and the nature of the construction operations 
involved, shall be incorporated into the project design and implemented during all construction 
activities (BAAQMD 1999).” By adopted policy in its CEQA guidelines, rather than require 
calculated estimates of construction emissions, the BAAQMD considers that a project would 
result in less-than-significant construction-related impacts, if it implements the BAAQMD-
approved emissions control measures.  The BAAQMD has had sufficient experience with 
construction site emissions to develop effective control measures, such that quantified 
thresholds for construction-related emissions are not needed to protect the environment, as long 
as commitment to the control measures has been made.  The project’s construction-related air 
emissions were assessed in accordance with BAAQMD CEQA guidelines and currently 
adopted thresholds.    

8-18 The commenter restates his comment regarding quantification of construction emissions.  
Please refer to response to comment 8-17. 

8-19 The commenter suggests that construction emissions should be quantified and compared to 
thresholds to other air districts.  Please refer to response to comment 8-17.  As described 
therein, BAAQMD has not adopted any construction-related emissions that are specific to the 
Bay Area.  While the commenter suggests quantifying the project’s construction-related 
emissions and comparing these emissions to operational thresholds, it is not BAAQMD’s 
policy to do so and comparison of construction-related emissions to an operational threshold 
would not be appropriate as construction-related emissions are by their very nature short-term 
in duration.  Further, operational emission thresholds are developed assuming a project would 
continuously generate emissions over a sustained period (e.g., 20-30 years) and factor in goals 
outlined in regional air quality attainment plans that account for some level of construction-
related emissions.   

8-20 The commenter states that because construction emissions would be significant, mitigation is 
required.  The commenter provides a list of recommended mitigation measures. As stated on 
Page 4-30, the project applicants have agreed to implement all feasible BAAQMD-
recommended control measures for construction-generated PM10 emissions.  Because the 
project applicants would implement all feasible control measures consistent with BAAQMD 
guidelines and adopted policy, the project’s construction emission impacts were determined to 
be less than significant.  To clarify the measures that would be implemented, the text of the 
DEIR is revised as described below.  These changes are also included in Chapter 5.0, 
“Revisions to the DEIR and Recirculated DEIR.” 

Page 4-30, paragraph 2 under the heading, “Construction,” is hereby revised as follows: 

“The BAAQMD emphasizes implementation of effective and comprehensive control measures 
rather than requiring a detailed quantification of construction emissions. The BAAQMD 
requires that all feasible control measures, which are dependent on the size of the construction 
area and the nature of the construction operations involved, shall be incorporated into the 
project design and implemented during all construction activities (BAAQMD 1999). 
Implementation of BAAQMD control measures reduce fugitive dust emissions by 
approximately 50–75%. The project applicants have agreed to implement all feasible 
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BAAQMD-recommended control measures during project remediation and construction 
activities for construction-generated PM10 emissions, as follows: 

► Water all active construction areas at least twice daily. 

► Cover all trucks hauling soil, sand, and other loose materials or require all trucks to 
maintain at least two feet of freeboard. 

► Pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved 
access roads, parking areas and staging areas at construction sites. 

► Sweep daily (with water sweepers) all paved access roads, parking areas and staging areas 
at construction sites. 

► Sweep streets daily (with water sweepers) if visible soil material is carried onto adjacent 
public streets. 

► Hydroseed or apply (non-toxic) soil stabilizers to inactive construction areas (previously 
graded areas inactive for ten days or more). 

► Enclose, cover, water twice daily or apply (non-toxic) soil binders to exposed stockpiles 
(dirt, sand, etc.) 

► Limit traffic speeds on unpaved roads to 15 mph. 

► Install sandbags or other erosion control measures to prevent silt runoff to public 
roadways. 

► Replant vegetation in disturbed areas as quickly as possible. 

► Install wind breaks, or plant trees/vegetative wind breaks at windward side(s) of 
construction areas. 

► Suspend excavation and grading activity when winds (instantaneous gusts) exceed 25 mph. 

► Limit the area subject to excavation, grading and other construction activity at any one 
time. 

►  Use newer alternative fueled construction equipment or use add-on control devices. 

►  Minimize idling time (e.g., 5 minute maximum). 

► Maintain properly tuned equipment. 

► Limit the hours of operation of heavy duty equipment and/or the amount of equipment in 
use.” 

These changes do not alter the conclusions presented in the DEIR. As described above, all but 
one of the measures recommended by the commenter are included in the suite of mitigation 
that would be implemented by the project. The only infeasible measure recommended by the 
commenter is the establishment of a buffer zone between the site and sensitive receptors.  It is 
assumed this mitigation is meant to establish a buffer between the area that would be 
graded/excavated and the surrounding residences.  As described in Chapter 3, “Project 
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Description,” of the DEIR the entire project site would be developed and housing surrounds the 
project site on three sides.  As such, it would be infeasible to establish a buffer on the project 
site. 

8-21 The commenter states that the DEIR does not quantify, evaluate, or mitigate the potential 
impacts from Diesel Particulate Matter (DPM). The project’s impacts from toxic air 
contaminants (TACs), including diesel emissions, were appropriately evaluated in the DEIR 
(see Impact 4.3-4) consistent with the requirements of CEQA and the State CEQA Guidelines.  
The BAAQMD does not have adopted methodologies for lead agencies to use in quantifying 
impacts (e.g., health risk assessment) from diesel exhaust emissions from short-term 
construction activities (BAAQMD 1999, Vintz, pers. comm., 2006). Instead, BAAQMD 
focuses on the types of uses proposed as a guide for level of analysis with emphasis on certain 
projects that might result in sensitive receptors being exposed to high levels of diesel exhaust 
over time.  This guidance applies to situations where a new or modified source of diesel TAC 
emissions is proposed near existing receptors and to new receptors locating near an existing 
source. There is no such source of toxic contaminants in residential development, such as the 
Proposed Project.  According to BAAQMD, facilities that may have substantial diesel exhaust 
emissions include the following:  truck stop, warehouse/distribution center, large retail or 
industrial facility, high volume transit center, school with high volume of bus traffic, high 
volume highway, and high volume arterial/roadway with high level of diesel traffic.  All of 
these uses involve substantial truck traffic or other mobile diesel source generators. The 
Proposed Project would not include any of these sources, so it is recognized as a use that would 
not have substantial, long-term TAC from diesel emissions (which is expected, recognizing 
that the proposed development is residential and is similar in use to the neighborhoods in the 
surrounding area).   

Short-term diesel vehicle use during the project’s construction phase is not an effect that can be 
better understood with a quantified health risk assessment (i.e., a health risk assessment would 
not provide substantial evidence to assist in analysis of this type of short-term effect) and the 
BAAQMD does not recommend the preparation of such an assessment.  Risk assessment 
approaches involve determining additional exposure over long periods (i.e., most of a lifetime), 
so emissions occurring over months would not alter such health risk conclusions.  Rather, the 
appropriate approach is to recognize the need to control construction emissions in accordance 
with air district requirements.  This is the approach pursued in the DEIR.  The control measures 
are listed under Impact 4.3-1 and in the RAW.  These control measures would maintain the  
level of impact of exhaust emissions from construction equipment at less-than-significant 
levels.   

Regarding the references cited by the commenter, the San Joaquin Valley Air Pollution Control 
District has not adopted a methodology for analyzing such impacts and does not recommended 
the completion of health risk assessments (HRAs) for construction-related emissions of TACs, 
with a few exceptions (e.g., where construction phase is the only phase of project) (Reed, pers. 
comm., 2007). Further, the Sacramento Metropolitan Air Quality Management District also 
does not have any current guidance on TAC emissions from mobile equipment nor does it have 
a threshold of significance for this equipment (Borkenhagen, pers. comm., 2006).   

8-22 The commenter states that, in its analysis of operational emissions, the URBEMIS calculations 
omitted 1) changes made to default values and 2) only considered mobile sources not 
"concurrent" emissions from "area sources.” 

According to the BAAQMD (BAAQMD 1999), project screening may provide a simple 
indication of whether a project may exceed the threshold. The Lead Agency may consult Table 
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6 of BAAQMD’s CEQA Guidelines (BAAQMD 1999) for an indication as to whether the 
threshold for total emissions from project operations might be exceeded. Projects approaching 
or exceeding the levels indicated in Table 6 should undergo a more detailed analysis.  The 
BAAQMD recommends that a more detailed analysis (e.g., URBEMIS) be conducted for any 
project whose size is within 20% of the values indicated in Table 6.   The value presented in 
Table 6 for residential uses is 320 units (~3,000 daily trips).  The size of the Proposed Project 
is well below this value and, according to the traffic analysis prepared for this project, would 
result 2,159 daily trips.  Thus, according to BAAQMD-recommended methodology, a more-
detailed analysis would not be required for this project to ensure long-term operational 
emissions would not exceed the applicable thresholds.  Additionally, according to the 
BAAQMD, the principal sources of air pollutant emissions are the motor vehicle trips 
generated by the project and area sources individually emit fairly small quantities of air 
pollutants.  Despite falling below the threshold for conducting a detailed air quality analysis, 
URBEMIS modeling was performed and as shown in Table 4-3, long-term regional operational 
emissions would not exceed the BAAQMD-recommend significance thresholds for ROG, 
NOx, or PM10.  Modeled area source emissions and default values (see default values for the 
“Development Alternatives,” which are the same default values used for the project are shown 
in the modeling sheets for the URBEMIS model runs in Appendix B of the DEIR.   

8-23 The commenter states that with the DEIR’s erroneous less-than-significant finding for 
operational emissions, the DEIR does not identify mitigation measures.  As described in 
response to comment 8-22, the project’s operational impacts were determined to be less than 
significant. As a result, no mitigation measures are necessary, because CEQA requires 
mitigation only for significant or potentially significant effects on the environment.   

8-24 The commenter cites the provisions of the State CEQA Guidelines regarding recirculation in 
Section 15088.5.  No response is necessary, because no questions or new information regarding 
the environmental analysis were provided. 

8-25 The commenter states that to correct for deficiencies identified in the letter, the DEIR should 
be recirculated. For specific responses to issues raised in the comment letter, please refer to 
responses to comments 8-1 through 8-24.  The City recirculated the DEIR to include 
information regarding hazards and traffic impacts. No significant new information, as defined 
by Section 15088.5 of the State CEQA Guidelines, has been added to this FEIR. No new 
significant environmental impacts would occur that were not previously identified in the DEIR 
or Recirculated DEIR.  No substantial increase in severity of significant effects identified in the 
DEIR occurred. No new feasible mitigation measure or alternative has been identified for 
implementation.  The analysis presented in the DEIR fully complies with the requirements of 
CEQA and the State CEQA Guidelines.  Based on the comments received on the DEIR and 
Recirculated DEIR and responses to those comments presented in the FEIR, a second 
recirculation of the DEIR is not required. 

8-26 The commenter concludes his comments and states that recirculation of the EIR is required.  
Please refer to Master Response 1 and response to comment 8-25. 

8-27 (A memorandum was attached to comment letter 8.  Because this attachment addresses the 
environmental impacts of the DEIR, this attachment is treated as a continuation of that 
comment letter, beginning with this comment 8-27.)  The commenter summarizes the 
documents that were reviewed and provides an introduction for subsequent comments in the 
letter.  No response is necessary, because no questions or comments on the environmental 
analysis were raised. 
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8-28 
 

The commenter summarizes elements of the project and past pesticide use.  This summary is 
consistent with the information presented in the DEIR and Recirculated DEIR. No further 
response is necessary, because no questions or comments on the environmental analysis were 
raised. 

8-29 The commenter provides a general statement that he has identified several key shortcomings of 
the Phase II report; however, none of these shortcomings were specifically listed in this 
comment.  Because no specific comments on the DEIR analysis were raised, no further 
response can be provided. 

8-30 The commenter states that the soil sampling protocol is insufficient.  The commenter states that 
reliance on the school site protocol is not consistent with its intended uses.  The commenter 
offers no evidence to support that the sampling protocol used is inadequate for residential uses, 
considering that the school site protocol is the most stringent sampling standard in use by EPA 
and DTSC (see Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents”).  While the school 
sampling protocol was followed and is appropriate for the existing and proposed land uses at 
the Project Site (see response to comment 8-4 and Master Response 2), additional samples 
were collected from the Project Site than were strictly required by the sampling protocol to 
ensure that soils at the Project Site were fully characterized.  Each of the small fields at the 
Project Site was considered a separate agricultural field (rather than one large field as is 
allowed under the school sampling protocol).  Because each field was considered individually, 
additional samples were collected above and beyond the number that would have been required 
if the site was considered one large field.   Regarding the appropriateness of the school 
sampling protocol, please refer to Master Response 4, Section 3.4.1, “Methodology Used in 
Preparation of the Hazardous Materials Analysis and Determination of Constituents.”  In 
addition, it is important to note that based on information provided by UC, the quantities of 
chemicals used for testing at BAREC were significantly less than typically used at agricultural 
production sites because: 1) the areas used for research of a particular chemical were small 
compared to a typical agricultural field (i.e., less than 1 acre for research versus several 100 
acres at an agricultural production site); and 2) the duration of the research study was short 
(i.e., less than 1 year compared to many years of continued application of pesticides at an 
agricultural production site). Further, extensive records (i.e., from 1979 to 2002) were 
reviewed of the types and quantities of chemicals used at the project site informing the decision 
on which sampling protocol should be used at the Project Site.  The commenter offers no  
evidence that substantially larger quantities of chemicals than those uncovered during research 
efforts were used at the Project Site. 

The commenter also states that BAREC’s status as an experimental station means that the site 
is “clearly conducive to more extensive (i.e. above normal) conditions from the standpoint of 
chemicals and water applied, both of which affect the subsurface distribution of chemicals. The 
commenter states that, for this reason, the school site protocol is inapplicable to BAREC. 

The City disagrees with both the premise and conclusion of this comment.  By its terms, the 
school site protocol applies to sites where pesticides and fertilizers were applied “more or less 
uniformly” at the site.  Thus, the protocol recognizes that perfect uniformity of application is 
not necessary.  Moreover, there is no evidence that chemical use or water use at BAREC was 
substantially greater; in fact, the records reviewed indicate that the quantities of pesticides and 
fertilizers used at BAREC were much lower than at typical agricultural sites. 
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8-31 The commenter cites conditions when the school sampling protocol should not be used and 
states that the Project Site meets these conditions so biased, discrete sampling would be 
required. Areas of the Project Site that were not used as agricultural areas (e.g., greenhouse, 
leach pit, etc.) have, in fact, been sampled and tested discretely as discussed in Section 2 of the 
Phase II report (Appendix E of the DEIR).  Soil samples were collected for analysis from the 
former sewer leach pit, greenhouse floor, sediment trap and former evaporation pond.  A soil 
sample was also collected from an area of distressed vegetation next to the former screen 
house.  These additional, focused soil samples represent the biased sampling recommended by 
the commenter.  For the agricultural fields, the school site sampling protocol was followed.  
This is appropriate for the existing and proposed land uses at the Project Site (see response to 
comment 8-4 and Master Response 4).  

The number of soil samples collected from the Project Site was substantially greater than the 
number required by the sampling protocol.  This was done to ensure that soils at the Project 
Site were fully characterized.  Each of the small fields at the Project Site was considered a 
separate agricultural field (rather than one large field as is allowed under the school sampling 
protocol).  Because each field was considered individually, additional samples were collected 
above and beyond the number that would have been required if the site was considered one 
large field.   For example, a minimum of one sample per 1/4 –acre were collected for analysis 
from each of the agricultural fields at the Project Site.  The DTSC guidance recommends that 
for sites the size of the Project Site, samples should be collected on ½-acre centers.   

In addition, as discussed in Section 5.1.1 of the Draft RAW, a minimum of one soil sample will 
be collected for analysis from beneath each of the building foundations following building 
demolition, providing an additional measure of safety.  Samples will be analyzed for asbestos 
(because of the age of on-site buildings), lead, arsenic, organochlorine pesticides, and 
petroleum hydrocarbons.  Additional samples may be collected and additional analyses 
performed, if evidence of possible releases of contaminants to soils is observed beneath the 
former building/structure.  If chemicals are detected above State or Federal clean up levels 
during this sampling, DGS is committed to remediate these contaminants to the appropriate 
clean up level as described in Section 5.3, “Excavation,” of the RAW. 

8-32 The commenter states that groundwater samples should have been collected at locations where 
arsenic is above background levels and residual pesticide concentrations are known to exist at 
depth.  The City disagrees with this comment.  Please refer to response to comment 8-10. 

8-33 The commenter suggests that only a small fraction of known pesticides were tested for in on-
site soils and many other pesticides could be present.  Please refer to Master Response 4, 
Section 3.4.1, “Methodology Used in Preparation of the Hazardous Materials Analysis and 
Determination of Constituents,” and response to comment 8-4. 

8-34 The commenter states that Tables 3a, 3b, and 3c of the Phase II report are not included in the 
DEIR.  Please refer to response to comment 8-10. 

8-35 The commenter states that arbitrary concentration estimates and the calculations regarding 
pesticide half lives involved inconsistent approaches in the calculations and that Tables 3a, 3b, 
and 3c of the Phase II report are not included in the DEIR.  The commenter offers no evidence 
that the methodology used in the Phase II investigation is inappropriate.  As discussed in 
comment 8-10, the results from the theoretical calculations for pesticide half-lives are typically 
conservative compared to real conditions (i.e., they tend to overstate potential hazard), because 
the theoretical calculations do not consider other site factors that contribute to pesticide 
degradation.  Therefore, the theoretical calculations generally overestimate the amount of 
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pesticide remaining in the soils.  This conclusion is supported by prior testing by Federal and 
State agencies at other agricultural sites, which typically require only testing of organochlorine 
(i.e., man-made organic chemicals) pesticides, because organochlorine pesticides do not 
degrade significantly over time. Please refer to Master Response 4, Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents,” and response to comment 8-10. 

8-36 The commenter states that typical industry practice is to analyze several soil samples for the 
entire list of chemicals used or potentially used at the Project Site followed by more focused 
analyses.  The commenter offers no evidence that the methodology used in the Phase II 
investigation is inappropriate.  The 1994 DTSC guidance referenced by the commenter is used 
for hazardous substance release sites and is not typically used for agricultural sites because 
specific guidance (i.e. the EPA-DTSC school site guidance [Cal EPA-DTSC, 2002]) exists for 
former agricultural sites.  Further, DGS and DTSC have been working closely together to 
characterize on-site soil contamination and identify the appropriate remediation methods to 
clean up on-site soils to unrestricted residential use levels consistent with the terms of the 
VCA.  Please refer to Master Response 4, Section 3.4.1, “Methodology Used in Preparation of 
the Hazardous Materials Analysis and Determination of Constituents,” 

8-37 The commenter states that sampling should be reevaluated with a more standardized approach.  
Please refer to Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents,” and response to comment 
8-10. 

8-38 The commenter states that exclusion of the pesticides from the site investigation process may 
undermine the public health risk assessment process and the RAW.  Please refer to Master 
Response 4, Section 3.4.1, “Methodology Used in Preparation of the Hazardous Materials 
Analysis and Determination of Constituents,” and response to comment 8-10. 

8-39 The commenter states that an insufficient number of samples were collected from beneath the 
USTs.  Please refer to response to comment 8-10 for a discussion of the methodology, 
approved by DTSC, used to characterize Project Site conditions. No evidence exists that a 
release has occurred at the site of the UST. The Phase II Site Characterization Report describes 
the removal of the two USTs.  Samples were taken beneath both USTs.  None of the substances 
stored in the USTs was found in the samples from beneath the USTs.  Thus, there is no 
evidence that releases occurred from the USTs (Phase II Report, pp 5-6). The commenter offers 
no evidence that the sampling methodology used for the USTs was inappropriate; therefore, no 
further response can be provided. 

8-40 The commenter states that the samples collected by ENVIRON in 2003 were evaluated for 
arsenic, but were not evaluated for any other constituents.  As discussed in comment 8-10, 
Sections 1.1.4.1, 1.1.4.2, and 2.2.15 of the Phase II (Appendix E of the DEIR) discusses 
sampling of the former evaporation pond in detail.  Samples were collected from above and 
below the former pond liner and analyzed for an extensive list of pesticides.  Pesticide 
concentrations in soil samples collected above and below the liner were well below current 
State or Federal levels for unrestricted (residential) land use.  The results for arsenic from the 
1987 closure report were inconclusive because the analytical detection limit was too high.  As a 
result, additional samples were collected and analyzed in 2003 to verify that arsenic 
concentrations were within acceptable background levels.  The 2003 results show no evidence 
of elevated arsenic or leaks from the pond.  
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8-41 The commenter states that the conclusions in the Phase II report for the evaporation bed are not 
supported by data in the Phase II investigation and that, at a minimum, groundwater samples 
should have been collected beneath the evaporation bed liner.  The commenter also suggests 
that when the samples were collected, the Project Site was not proposed for residential use; 
therefore, reliance on those studies is inappropriate.  Please refer to response to comment 8-10 
and R32-24. 

8-42 The commenter suggests that because of the time elapsed (i.e., 30 years) between use of the 
leach pit and sampling, the sampled depth (i.e., 7 feet) may not adequately reflect chemical 
transport exacerbated by land application of wastewater below the sampled depth.  The 
commenter suggests that groundwater be sampled and included in the Phase II.  Please refer to 
response to comment 8-10.  The sampling process included implementation of deeper borings 
where shallower samples indicated constituents above action levels.  Once detection of 
constituents decreases to less than action levels, deeper samples are not needed.   

Operation of the sewer leach pit is described at page 8 of the Phase II report.  Testing 
performed in this location is described at page 17 of the Phase II report. The commenter states 
that one sample was taken.  This statement is incorrect.  Samples were taken at 7 feet and 10 
feet bgs.  Test results are summarized at page 26 of the Phase II report.  Substances of concern 
were either not detected, or were detected at concentrations below action levels.  The report 
concludes that there is no evidence that the former sewer leach pit impacted subsurface soil 
and/or ground water at the site.  The commenter recommends confirmation testing.  Given the 
results of the Phase II investigation, however, the City believes that no further testing is 
required in this location. 

8-43 The commenter states that preparation of a RAW is usually based on an HHRA and that the 
RAW was only based on an inadequate Phase II investigation.  Regarding the preparation of a 
HHRA, please refer to Master Response 4, Section 3.4.3, “Preparation of a Health Risk 
Assessment.”  For the reasons provided in responses to comments 8-30 through 8-42 above, the 
Phase II prepared for the project adequately characterizes on-site soil contamination.  DGS and 
DTSC have been working closely together to characterize on-site soil contamination and 
identify the appropriate remediation methods to clean up on-site soils to unrestricted residential 
use levels consistent with the terms of the VCA.   

8-44 The commenter states that a HHRA was prepared by ENVIRON for the project.  Please refer to 
Master Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment,” and response to 
comment 8-10. 

8-45 The commenter states that the DEIR offers no explanation of why the HHRA prepared for the 
project has not been reviewed by DTSC.  Please refer to Master Response 4, Section 3.4.3, 
“Preparation of a Health Risk Assessment,” and response to comment 8-10. 

8-46 The commenter states that DTSC guidelines call for the preparation of a HHRA and 
summarizes the elements of a HHRA.  Please refer to Master Response 4, Section 3.4.3, 
“Preparation of a Health Risk Assessment,” and response to comment 8-10.   

8-47 The commenter restates comments regarding the adequacy of the list of pesticides that were 
evaluated in the Phase II.  Please refer to Master Response 4, Section 3.4.1, “Methodology 
Used in Preparation of the Hazardous Materials Analysis and Determination of Constituents,” 
and response to comment 8-10. 
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8-48 The commenter restates comments regarding the methodology to eliminate pesticides from 
analysis. Please refer to Master Response 4, Section 3.4.1, “Methodology Used in Preparation 
of the Hazardous Materials Analysis and Determination of Constituents,” and response to 
comment 8-10. 

8-49 The commenter states that for the reasons above, the HHRA should be redone.  Please refer to 
Master Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment,” and response to 
comment 8-10.   

8-50 The commenter restates comments regarding the need to conduct groundwater sampling.  
Please refer to Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents,” and response to comment 
8-10. 

8-51 The commenter restates that the HHRA should be redone based on deeper soil samples. Please 
refer to Master Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment,” and 
response to comment 8-10.   

8-52 The commenter summarizes the analysis presented in the internal draft HHRA for the project 
and suggests modifications to this analysis.  Regarding the need for a health risk assessment 
and the potential cancer risks associated with the project, please refer to Please refer to Master 
Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment.”  DTSC is not required 
to prepare a health risk assessment as part of the RAW.  Further, the analysis presented in the 
DEIR and Recirculated DEIR and RAW did not rely on the analysis presented in the internal 
draft of the HHRA.  The assertion that an HHRA is needed relies on the assumption that risk 
levels of contaminants would be left on the Project Site.  The Proposed Project would clean up 
on-site soils to unrestricted residential use levels and would not leave any contaminated soils in 
place, so lingering health risks would not be present.  Because DGS would remediate on-site 
soils to unrestricted residential use levels, DTSC has determined that preparation of a HHRA 
would not be required.    

8-53 The commenter states that once properly characterized, should groundwater beneath the site 
contain elevated chemical concentrations, then complete exposure pathways associated with 
groundwater must be incorporated into the HHRA.  Please refer to Master Response 4, Section 
3.4.1, “Methodology Used in Preparation of the Hazardous Materials Analysis and 
Determination of Constituents,” and response to comments 8-10 and 8-52. 

8-54 The commenter disagrees with the analysis presented in the internal draft of the HHRA.  
Because the analysis in the DEIR did not rely upon the internal draft HHRA, response to issues 
associated with that analysis is not required.  Please refer to Master Response 4, Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination of 
Constituents,” and response to comments 8-10 and 8-52. 

8-55 The commenter provides a suggestion for the analysis of a revised HHRA.  Please refer to 
response to comment 8-54. 

8-56 The commenter provides a suggestion for the analysis of a revised HHRA.  Please refer to 
response to comment 8-54. 

8-57 The commenter provides a suggestion for the analysis of a revised HHRA.  Please refer to 
response to comment 8-54. 
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8-58 The commenter states that the methodology used in the internal draft HHRA is likely to 
significantly underestimate potential health risks to future site occupants.   Please refer to 
response to comment 8-54. 

8-59 The commenter provides a suggestion for the analysis of a revised HHRA.  Please refer to 
response to comment 8-54. 

8-60 The commenter summarizes the analysis of the internal draft HHRA.  Please refer to Master 
Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment,” and responses to 
comments 8-10, 8-52, and 8-54. 

8-61 The commenter provides a summary of potential health risks associated with the maximum 
detected concentration of each chemical of concern.  Please refer to Master Response 4, 
Section 3.4.2, “Potential Health Impacts of Remediation Activities, Including Airborne 
Dispersal,” for a discussion of the project’s potential health risks.  Please also refer to 
responses to comments 8-10, 8-52, and 8-54.  The commenter is offering data supporting an 
alternate conclusion than the results of analysis and substantial evidence presented in the 
DEIR.  CEQA requires that a lead agency base its determination of the significance of 
environmental effects addressed in an EIR on substantial evidence (see State CEQA Guidelines 
Section 15064[f]).  It is recognized that other evidence or expert opinion may suggest a 
different conclusion.  When competing evidence exists or experts disagree about environmental 
conclusions, the EIR would acknowledge that other evidence or disagreement, but as long as 
the lead agency has substantial evidence supporting its conclusion, the disagreement does not 
need to change that conclusion.  Section 15151 of the State CEQA Guidelines summarizes this 
principle:  “Disagreement among experts does not make an EIR inadequate, but the EIR should 
summarize the main points of disagreement among the experts.”  The topics of disagreement 
are presented in the relevant comment letters and the main points have been summarized in the 
responses to comments.  The City of Santa Clara, as lead agency, will ultimately determine 
which conclusion is appropriate, based on the substantial evidence presented in the EIR and 
other information in the administrative record.  Please also refer to Master Response 2.   

Regarding the commenter’s calculations of cumulative carcinogenic risks, the calculations 
appear to be based on maximum contaminant values.  These values are not appropriate because 
we have sufficient data available to develop a statistical average concentration.  Further, when 
sufficient information is available, use of a statistical average concentration is recommended 
by  DTSC.  Please refer to response to comment 8-13. 

8-62 The commenter provides comments on the analysis presented in the HHRA. Please refer to 
Master Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment,” and response to 
comment 8-54. 

8-63 The commenter restates comments related to his concerns about flaws in the HHRA and 
groundwater sampling.  Please refer to Master Response 4, Section 3.4.3, “Preparation of a 
Health Risk Assessment,” and responses to comments 8-10 and 8-54. 

8-64 The commenter restates that the proposed clean up levels for arsenic and dieldrin are flawed. 
Please refer to response to comment 8-12. 

8-65 The commenter summarizes the removal objectives of the RAW.  The commenter’s summary 
is consistent with the information included in the DEIR and Recirculated DEIR.  No further 
response is necessary, because no questions or new information regarding the environmental 
analysis were raised.  



EDAW  Santa Clara Gardens Development Project Final EIR 
Comments and Responses on the DEIR 4-174 City of Santa Clara 

8-66 The commenter continues to summarize the removal objectives of the RAW. The commenter’s 
summary is consistent with the information included in the DEIR and Recirculated DEIR.  No 
further response is necessary, because no questions or new information regarding the 
environmental analysis were raised. 

8-67 The commenter continues to summarize the removal objectives of the RAW.  The commenter’s 
summary is consistent with the information included in the DEIR and Recirculated DEIR.  No 
further response is necessary, because no questions or new information regarding the 
environmental analysis were raised. 

8-68 The commenter summarizes the source information for the arsenic clean up level described in 
the RAW.  The commenter’s summary is consistent with the information included in the DEIR 
and Recirculated DEIR.  No further response is necessary, because no questions or new 
information regarding the environmental analysis were raised. 

8-69 The commenter summarizes DTSCs guidelines for identifying arsenic screening levels.  The 
commenter’s summary is consistent with the information included in the DEIR and 
Recirculated DEIR.  No further response is necessary, because no questions or new 
information regarding the environmental analysis were raised. 

8-70 The commenter states that DTSC guidelines preclude the use of the Scott study as an indicator 
of arsenic background concentrations.  As discussed with the DTSC in meetings related to this 
project, background data for arsenic could not be collected for the Project Site because the 
entire area surrounding the site had been historically used as orchards.  Arsenical pesticides 
were commonly used in orchards as early as the 1920’s.  DTSC had encountered a similar 
dilemma during development of nearby Santana Row.  Because no area-specific arsenic 
background data were available, other data and studies (such as the Scott study) were used to 
estimate natural background levels of arsenic in surface soils at the Project Site. The Scott 
(1991) report was not the only data reviewed during the process of determining background 
concentrations for arsenic at the project site.  As described in Table 2, of the Draft RAW, 
several sources were also reviewed to determine background arsenic concentrations including: 
Bradford et. al., (1996); Dragun and Chiasson (1991); and LBNL (2002).  Ultimately, 
background concentrations for arsenic were based on a combination of data contained these 
studies,  statistical trends in for arsenic concentration across the site (see Table 10 of the Phase 
II Site Characterization Report, Appendix N of the Recirculated DEIR), and clean-up goals 
used at other sites such as Santana Row. 

In the Draft RAW, the sampling methodology and clean up goals were identified for the 
Project Site.  DTSC approved the public release of the Draft RAW (see Appendix N of the 
Recirculated DEIR). DTSC thus supports the methodology used to characterize on-site 
contamination and the proposed methods by which contamination would be remediated (see 
Appendix A of this document).   This methodology is appropriate not only because of its 
approval or endorsement by DTSC, but also because it is widely used throughout California for 
the clean up of agricultural soils and is appropriately tailored to each project based on the 
specific site conditions encountered at each location. While DTSC would issue its final 
approval of the RAW once all public comments are received and responded to, DTSC has 
indicated through approval of the Phase II Site Characterization Report that the methodology 
used in characterizing on-site soils meets their requirements.  DGS and DTSC have been 
working closely together to characterize on-site soil contamination and identify the appropriate 
remediation methods to clean up on-site soils to unrestricted residential use levels consistent 
with the terms of the VCA.    
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8-71 The commenter states that the RAW arbitrarily adopted the higher arsenic background data as 
the clean up level.  The selection of the clean up level for arsenic is detailed in response to 
comment 8-12. 

8-72 The commenter states that that either a risk-based clean up level or a properly developed 
background level for arsenic should be used for the clean up level.  Please refer to response to 
comment 8-12. 

8-73 The commenter restates comments about the arsenic clean up level.  Please refer to response to 
comment 8-12. 

8-74 The commenter states that the arsenic clean up level should be reevaluated through a new 
HHRA.  Please refer to Master Response 4, Section 3.4.3, “Preparation of a Health Risk 
Assessment,” and response to comment 8-12. 

8-75 The commenter states that a complete analysis to support the dieldrin clean up goal has not 
been performed and should be reevaluated through a new HHRA.  Please refer to Master 
Response 4, Section 3.4.3, “Preparation of a Health Risk Assessment.”  The clean up goal for 
dieldrin corresponds to a cancer risk of one in one million (1 x 10-6), which is considered risk-
protective for unrestricted land use by both the DTSC and USEPA.  The commenter offers no 
evidence that the clean up goal used in the analysis is inadequate; therefore, no further response 
can be provided. 

8-76 The commenter states that the proposal in the RAW to use statistical averages to determine the 
extent of excavation does not ensure protection of human health across the site.  Please refer to 
response to comment 8-13 and 8-14. The commenter offers no evidence that the methodology 
in the RAW is not protective of human health; therefore, no further response can be provided. 

8-77 The commenter restates comments regarding dieldrin and arsenic clean up goals.  Please refer 
to Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the Hazardous 
Materials Analysis and Determination of Constituents,” and responses to comments 8-12 and 
8-75. 

8-78 The commenter states that the RAW should establish more stringent removal criteria.  Please 
refer Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the Hazardous 
Materials Analysis and Determination of Constituents,” and responses to comments 8-12 and 
8-75. 

8-79 This commenter states that the dieldrin concentrations at sampling location F3-A-0.5 and F3-
B-0.5 are significantly above the PRG.  The dieldrin concentrations at these two locations are 
42 and 37 ug/kg, respectively.  The PRG is 30 ug/kg, which corresponds to a cancer risk of one 
in one million (1 x 10-6).  DTSC advises that when concentrations slightly exceed a PRG, 
health risks associated with these concentrations should be evaluated in comparison to DTSC’s 
acceptable risk range.  The dieldrin concentrations at these two locations are not significantly 
above the PRG.  The maximum cancer risk from these two locations corresponds to a cancer 
risk of 1.3 in one million (1.3 x 10-6), which is within the DTSC’s acceptable risk range (1 x 10-

6 to 5 x 10 -6) and as such, no remediation is required at these two locations.    

8-80 The commenter summarizes his comments regarding arsenic and dieldrin clean up levels.  
Please refer to Master Response 4, Section 3.4.1, “Methodology Used in Preparation of the 
Hazardous Materials Analysis and Determination of Constituents,” and responses to comments 
8-12 and 8-75. 
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8-81 The commenter states that the on-site well should be properly abandoned and groundwater 
samples should be collected to characterize the deeper aquifer.  The on-site well has been 
properly abandoned in accordance with State and local requirements.  Regarding groundwater 
sampling, please refer to response to comment 8-10. 

8-82 The commenter states that the DEIR is not adequate for the reasons stated in the comment 
letter.  Please refer to response to comment 8-1 through 8-81. Regarding disagreement with the 
EIR’s conclusions, please refer to Master Response 2. 

8-83 The commenter states that the project would leave contaminated soils in place and, therefore, 
the RAW would need to identify a process for notifying future residents of the presence of 
contamination.  As identified in the RAW and the DEIR, the project would clean on-site soils 
to unrestricted residential use levels through excavation and replacement of on-site soils. No 
soils would contain chemical concentrations above established clean up levels; therefore, 
notification to future residents or other risk management measures would not be required. 

8-84 The commenter outlines the elements of a risk management plan that should be prepared for 
the project.  As identified in the RAW and the DEIR, the project would clean on-site soils to 
unrestricted residential use levels.  No chemicals above established clean up levels would 
remain in on-site soils; therefore, notification to future residents or other risk management 
measures would not be required. 

8-85 The commenter states the risk management plan should be recorded with DTSC.  As identified 
in the RAW and the DEIR, the project would clean on-site soils to unrestricted residential use 
levels.  No chemicals above established clean up levels would remain in on-site soils; 
therefore, notification to future residents or other risk management measures would not be 
required. 

8-86 The commenter restates his opinion of the shortcomings of the DEIR.  No response is 
necessary, because no questions or new information regarding the environmental analysis were 
raised.  

8-87 The commenter restates his opinion of the project’s inadequate site characterization.  Please 
refer to response to comment 8-4. 

8-88 The commenter restates his comment that an inadequate assessment of human health risks was 
provided in the DEIR.  Please refer to Master Response 4, Section 3.4.3, “Preparation of a 
Health Risk Assessment.” 

8-89 The commenter restates his comment that the DEIR provided an inadequate and inconsistent 
approach to establishing clean up criteria.  Please refer to response to comment 8-6. As 
described in response to comment 8-6, confirmation sampling of on-site soils will be 
performed to ensure that on-site soils meet established clean up goals.  Therefore, irrespective 
of the soil clean up methodology used, soils at the site would meet DTSC clean up standards. 

8-90 The commenter restates his comment that the DEIR provided an inadequate and inconsistent 
approach to establishing clean up criteria in support of estimating the extent of soil 
contaminant removal.  Please refer to responses to comments 8-12 and 8-75. 
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8-91 The commenter restates his comment that the DEIR provides inadequate risk management 
measures.  As identified in the RAW and the DEIR, the project would clean on-site soils to 
unrestricted residential use levels.  No chemicals above established clean up levels would 
remain in on-site soils; therefore, notification to future residents or other risk management 
measures would not be required. 

8-92 The commenter provides a summary of the project.  No response is necessary, because no 
questions or new information regarding the environmental analysis were raised. 

8-93 The commenter states that the analysis of construction-related impacts is flawed for the reasons 
described in comments 8-94 and 8-95, as well as in earlier comments 8-17 and 8-20.  Please 
refer to responses to comments 8-7, 8-20, 8-94, and 8-95. 

8-94 The commenter states that the DEIR analysis was flawed because construction-related 
emissions were not quantified.  Please refer to response to comment 8-17. 

8-95 The commenter states that the DEIR analysis was flawed because BAAQMD control measures 
have not been recommended.  Please refer to response to comment 8-20. 

8-96 The commenter states that although a threshold has not been adopted by BAAQMD, there are 
options for the lead agency to establish thresholds.  Please refer to response to comment 8-17.   

8-97 The commenter states that the URBEMIS model can estimate construction-related emissions.  
No response is necessary, because no questions or new information regarding the 
environmental analysis were raised. 

8-98 The commenter offers an analysis of construction-related emissions.  The commenter is 
offering data supporting an alternate conclusion than that provided in the DEIR.  CEQA 
requires that a lead agency base its determination of the significance of environmental effects 
addressed in an EIR on substantial evidence (see State CEQA Guidelines Section 15064[f]).  It 
is recognized that other evidence or expert opinion may suggest a different conclusion.  When 
competing evidence exists or experts disagree about environmental conclusions, the EIR must 
acknowledge that other evidence or disagreement.  However, as long as the lead agency has 
substantial evidence supporting its conclusion, the disagreement does not need to change that 
conclusion.  Section 15151 of the State CEQA Guidelines summarizes this principle:  
“Disagreement among experts does not make an EIR inadequate, but the EIR should 
summarize the main points of disagreement among the experts.”  The topics of disagreement 
are presented in the relevant comment letters and the main points have been summarized in the 
responses to comments.  The City of Santa Clara, as lead agency, will ultimately determine 
which conclusion is appropriate, based on the substantial evidence presented in the EIR and 
other information in the administrative record.  Please also refer to Master Response 2. 

Regarding the analysis included in the appendix, the commenter suggests comparing the results 
to operational thresholds, which have been developed to address the long-term emissions 
associated with the project.  This is not appropriate because the model estimates short-term, 
construction-related emissions and, as such, the short-term emissions estimates are not 
comparable to a long-term standard.  The BAAQMD does not have any adopted construction-
related emission standards.  Therefore, an analysis of quantified construction-related emissions, 
while interesting, would not be meaningful in the context of an impact analysis.   

Regarding the information included in the commenter’s modeling appendix, as shown on page 
1 of the modeling output sheet, the construction-generated emissions were developed assuming 
the project was unmitigated.  Therefore, it appears, without any other supporting evidence, that 
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this analysis did not assume that any of the BAAQMD-recommended mitigation measures 
would be implemented during project construction.  This analysis is not correct because as 
described on page 4-30 of the DEIR, the project applicant would implement all feasible 
BAAQMD-recommend control measures at the Project Site as an element of the project 
description and would be monitored through the project’s Mitigation Monitoring Program.  
Therefore, an analysis that does not take this into account does not accurately reflect the 
impacts of the project. 

8-99 The commenter states that based on his analysis, significant impacts would occur and the DEIR 
should be revised.  Please refer to response to comment 8-98. 

8-100 The commenter states that because construction emissions would be significant, mitigation 
would be required.  The commenter provides a list of recommended mitigation measures.  
Please refer to response to comment 8-20, which summarizes the project commitment to 
implement mitigation measures recommended by the BAAQMD. 

8-101 The commenter states that mitigation identified in comment 8-100 is feasible.  Please refer to 
response to comment 8-100.   

8-102 The commenter describes options for diesel retrofit devices and the effectiveness of those 
devices.  Please refer to response to comment 8-20.   

8-103 The commenter provides a list of BAAQMD control measures and states that all these 
measures should be included in the DEIR.  Please refer to response to comment 8-20. 

8-104 The commenter states that the DEIR should be revised to include the construction exhaust and 
fugitive dust mitigation measures.  Please refer to response to comment 8-20. 

8-105 The commenter generally summarizes potential health risks of TACs.  No response is 
necessary, because no questions or new information regarding the environmental analysis were 
raised. 

8-106 The commenter summarizes BAAQMD CEQA guidelines regarding diesel exhaust 
particulates.  Please refer to response to comment 8-21. 

8-107 The commenter states that sensitive receptors are located adjacent to the Project Site and 
suggests that these receptors could experience potential health impacts from diesel particulate 
matter.  Please refer to response to comment 8-20 and Master Response 4, Section 3.4.3, 
“Preparation of a Health Risk Assessment.” 

8-108 The commenter states that the DEIR should be revised to include a particulate matter 
concentration analysis and an estimate of potential excess cancer risk and acute health risks. In 
its CEQA guidelines, the BAAQMD uses a policy approach for maintaining particulate-related 
impacts at less-than-significant level that requires commitment to feasible control measures, 
rather than requiring calculated estimates.  The DEIR analysis is consistent with BAAQMD 
requirements.  Please also refer to response to comment 8-20 and Master Response 4. 

8-109 The commenter states that the operation-emissions calculations provided in Appendix B do not 
include the changes made to default values. Please refer to response to comment 8-22. 
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8-110 The commenter states that the DEIR underestimates operational emissions because it does not 
quantify area sources.  Area sources were considered in the analysis because they are an 
element of the URBEMIS model.  Please also refer to and response to comment 8-22. In 
consideration of mobile and area sources, the project’s impacts were determined to be less than 
significant.   

8-111 The commenter states that because of the underestimation of impacts, the DEIR does not 
identify mitigation.  Please refer to responses to comments 8-22 and 8-110. 

8-112 The commenter provides examples of effective mitigation for operational emissions.  As 
described in Impact 4.3-3 of the DEIR, the project would not result in any significant long-term 
operational impacts.  As such mitigation would not be required.   

8-113 The commenter states that the DEIR should be revised to include feasible operational 
mitigation measures.  The project’s Mitigation Monitoring Program will include all 
recommended mitigation measures.  No additional mitigation measures are required.   
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LETTER 9 

 
Frank R. Freedmand 
(on behalf of Save BAREC) 
April 21, 2006 
 
9-1 The commenter makes general references to the DEIR. No response is necessary, because no 

issues related to the environmental impacts of the project were raised.  

9-2 The commenter provides an introduction to himself and professional background.   No 
response is necessary, because no issues related to the environmental analysis were raised.  

9-3 Regarding page 4-30, Impact 4.3-1, Construction and Remediation-Related Air Emissions, 
the commenter states that the DEIR does not state how BAAQMD measures quoted would be 
enforced.  As indicated on page 4-30, the project applicant has agreed as part of the project 
proposal to implement the BAAQMD measures. The City would enforce this provision 
through adoption of a Mitigation Monitoring Program if the Proposed Project is approved.  

9-4 Regarding page 4-30, Impact 4.3-1, Construction and Remediation-Related Air Emissions, 
the commenter states that although the DEIR states that construction related air pollution 
impacts would be less than significant, there is no reference to the documentation that lists 
what is and what is not included in the BAAQMD emission inventory used to base its air 
quality plan.  The DEIR contains the in-text citation reference “(BAAQMD 1999),” which 
refers to the BAAQMD CEQA Guidelines: Assessing Air Quality Impacts of Projects and 
Plans (please see Section 8.1, “Printed References”).   The reference may be found at the 
BAAQMD web page, http://www.baaqmd.gov/pln/ceqa/ceqa_guide.pdf . The reference was 
also included in the materials made available for public review during the circulation of the 
DEIR.  The reference is included in the project-related reference materials available at the 
City  

9-5 The commenter states that the DEIR conclusion that toxic air contaminants (TAC) impacts 
are less than significant is based on assumptions, not analysis. The commenter recommends 
revising the DEIR to include formal analysis through modeling and risk assessment.  
Preparation of a formal health risk assessment is not necessary or required, as explained in 
the discussion supporting Impact 4.3-4, because potential health effects from diesel fuel use, 
like other toxic air contaminants, are a long-term phenomenon, and the use of diesel trucks on 
the site for construction would be a short-term event (i.e., only the construction period).  For 
instance, health risk assessment modeling methodologies require exposure estimates over a 
70-year life span, while the exposure duration of diesel trucks involved in construction on the 
site would be a matter of months.  Given the short duration of exposure, the preparation of a 
formal health risk assessment would be expected to lead to a less-than-significant impact 
result.    Further, the BAAQMD does not currently have recommended methodologies for 
Lead Agencies to use in quantifying impacts (e.g., health risk assessment) from diesel 
exhaust emissions from short-term construction activities (BAAQMD 1999, Vintz, pers. 
comm., 2006). However, BAAQMD does note that particular attention should be paid to 
projects that might result in sensitive receptors being exposed to high levels of diesel exhaust, 
which applies both to situations where a new or modified source of emissions is proposed 
near existing receptors and to new receptors locating near an existing source. According to 
BAAQMD, facilities that may have substantial diesel exhaust emissions include the 
following:  truck stop, warehouse/distribution center, large retail or industrial facility, high 



Santa Clara Gardens Development Project Final EIR  EDAW 
City of Santa Clara 4-183 Comments and Responses on the DEIR 

volume transit center, school with high volume of bus traffic, high volume highway, and high 
volume arterial/roadway with high level of diesel traffic.  The Proposed Project would not 
include any of these sources.  Nonetheless, control measures listed under Impact 4.3-1 would 
also reduce exhaust emissions from construction equipment.   
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LETTER 10 

 
Cory Neighborhood Association  
Ken Braly 
President 
April 1, 2006 
 
10-1 The commenter expresses opposition to the project and states that the DEIR did not address 

traffic issues in their neighborhood.  The DEIR and Recirculated DEIR (see Section 4.11, 
“Transportation and Circulation”) provided a comprehensive analysis of the project’s traffic 
impacts on the surrounding roadway network including preparation of a separate 
neighborhood analysis for the neighborhood surrounding the Project Site, including roadways 
adjacent to or within the Cory Neighborhood.  As described therein, most project and 
cumulative traffic-generated impacts to local roadways, freeways, and neighborhood streets, 
would be less than significant, because the project’s trips would not cause the exceedance of 
any adopted thresholds of significance.  The project would cause five intersections to operate 
unacceptably under cumulative conditions (see cumulative impacts, page 6-2 of the 
Recirculated DEIR).  Mitigation is recommended to reduce these impacts to a less-than-
significant level. However, implementation of the mitigation is uncertain, because it is not 
subject to the City of Santa Clara’s control and is within another agency’s jurisdiction.  
Therefore, for purposes of CEQA, the Recirculated DEIR concluded that these impacts would 
be significant and unavoidable. 

Appendix K and Impact 4.10-9 in the Recirculated DEIR present an analysis targeted 
specifically at assessing “livability” issues for neighborhoods as a result of traffic on 
neighborhood streets.  Please also see Section 4.4, “Noise,” in the DEIR and Section 4.10, 
“Transportation and Circulation,” of the Recirculated DEIR.  The scope of the traffic analysis 
was reviewed with staff of the cities of Santa Clara and San Jose prior to preparation of the 
DEIR.   

Detailed discussions of the Proposed Project’s traffic impacts on the Cory Neighborhood are 
not provided in the DEIR or Recirculated DEIR, because the calculated volume of additional 
traffic added by the project in this area (6 – 67 trips) would be very small and would not lead 
to significant traffic or quality of life effects to this area. The DEIR and Recirculated DEIR 
used professionally accepted Institute of Transportation Engineers (ITE) standards for the 
traffic analysis.  The Cory Neighborhood is northeast of the Project Site and north of Valley 
Fair Mall, generally bounded by Forest Avenue, Winchester Boulevard, Newhall Street, 
Bascom Avenue, and I-880, as depicted on the neighborhood association’s website map.  The 
traffic analysis in the Recirculated DEIR, Appendix J, includes evaluation of three major 
intersections on the western border of the Cory Neighborhood (see Figure 8 in Appendix J of 
the Recirculated DEIR):  Forest/Winchester, Hedding/Winchester, and Newhall/Winchester.   

The number of project trips that would turn east on Forest Avenue, east on Hedding Street, or 
east on Newhall Street would be the trips that would be heading in a direction to potentially 
travel into or through the Cory Neighborhood.  The expected numbers for these trips are very 
small.  As depicted in Figure 8 of Appendix J, at peak hour, the Recirculated DEIR indicates 
that 12 – 16 total trips would travel on Forest Avenue east of Winchester Boulevard; 5 – 13 
trips would travel on Hedding Street east of Winchester Boulevard; and 2 – 4 trips would 
travel on Newhall Street east of Winchester Boulevard.  Not all of these trips east of 
Winchester Boulevard would enter the residential area of the neighborhood (but rather would 
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stay on the major through streets), so the actual number of trips traveling on the residential 
streets of the neighborhood would be reasonably expected to be less than the range shown in 
Figure 8.  The range of trips reflects consideration of either a.m. or p.m. peak hours and trips 
traveling both to and from the Project Site.  

Appendix K in the Recirculated DEIR, Potential Neighborhood Impacts, identified thresholds 
of significance for increased neighborhood traffic from other cities with roadway networks 
similar to the City of Santa Clara (see Table 4 in Appendix K). Based on this analysis, the 
City’s traffic consultant recommended the following significance thresholds for traffic 
impacts on neighborhood streets:  1,500 total vehicles per day on local residential streets or 
2,800 total vehicles per day on residential collector streets; and 150 additional vehicles per 
day from the project alone.  (See Recirculated EIR, Appendix K.)  The analysis addressed 
potential traffic impacts in the Cory Neighborhood.  The analysis concludes impacts on 
residential streets in this neighborhood will not be significant.  (See Recirculated DEIR, 
Impact 4.10-9.)”  

10-2 The commenter provides an introduction to the Cory Neighborhood Association. No response 
is necessary, because no questions or new information regarding the environmental analysis 
were raised.  

10-3 The commenter states that the traffic impacts to the Cory Neighborhood were greatly 
underestimated and that it does not include a fair assessment of the impact to San Jose 
residents.  The scope of the analysis presented in the DEIR was reviewed by the City of San 
Jose to confirm the roadways that should be evaluated as part of the DEIR and was evaluated 
using San Jose thresholds for roadways within its jurisdiction..  The analysis includes 
intersections in San Jose.  Based on the data in Appendix J of the Recirculated DEIR, the 
neighborhood traffic impacts in the Cory Neighborhood would not be significant, as 
discussed in the response to comment 10-1. 

10-4 The commenter states that the DEIR did not present a fair assessment of the traffic situation 
related to Westfield Valley Fair and Santana Row.  The analysis presented in the DEIR 
evaluated the project’s transportation impacts consistent with the methodology of the City of 
Santa Clara, Santa Clara Valley Transportation Authority (VTA), County of Santa Clara, and 
City of San Jose.  It included consideration of existing and future traffic from surrounding 
uses, including Valley Fair Mall and Santana Row.  In addition, the City recirculated the 
transportation section of the DEIR to address comments received that stated that the DEIR 
should have included the recently proposed Valley Fair mall expansion in the cumulative 
scenario at the time the DEIR was published.  Following the close of the public comment 
period, the City became aware of these projects and decided to revise the traffic analysis on 
July 9, 2006.  Please refer to Master Response 1 and 3 (see Section 3.3.1, “Methodology 
Used in Preparation of the EIR Traffic Impact Analysis”).  Also, as discussed in the response 
to comment 10-1, neighborhood traffic impacts on the Cory Neighborhood would not be 
significant, based on data presented in Appendix J of the Recirculated DEIR. 

10-5 The commenter states that the traffic analysis should include an assessment of the 
neighborhood impacts to the Cory Neighborhood as a result of the proposed intersection 
changes on Winchester. A detailed neighborhood analysis was prepared for the project with 
and without the proposed improvements to the Winchester Boulevard/Forest Avenue 
intersection.  A copy of this analysis was included as Appendix K of the DEIR.  This analysis 
focused on the traffic-related impacts that would occur to neighborhood streets.  The analysis 
identified appropriate thresholds of significance related to livability, rather than simply 
intersection congestion in accordance with ITE standards.  As discussed in the response to 
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comment 10-1, project traffic expected in the vicinity of the Cory Neighborhood would not 
reach the thresholds for significant impact.  Please also refer to Master Response 3. 

10-6 The commenter provides an introduction to the remaining comments in the letter.  No 
response is necessary, because no questions or new information regarding the environmental 
analysis were raised.  

10-7 The commenter states that the DEIR does not provide an analysis of five intersections that are 
within the Cory Neighborhood.  The intersections that were selected for analysis were chosen 
based on whether the intersection would receive 10 or more peak-hour trips as set forth in the 
Valley Transportation Authority (VTA) guidelines..  Once intersections met this threshold, 
they were selected for additional analysis and the selected intersections were reviewed and 
approved by staff of the cities of Santa Clara and San Jose.  The cities also reviewed the trip 
assignments for local roadways and did not request further analysis.   

As discussed previously in response to comment 10-1, the numbers of peak-hour trips 
traveling east of Winchester Boulevard on the edges of the neighborhood (on Forest Avenue 
and Newhall Street) or through a major street crossing the neighborhood (Hedding Street) are 
small.  At the point of greatest project contribution, 12 – 16 additional peak hour trips would 
travel on Forest Avenue east of Winchester, 5 – 13 peak hour trips would travel on Hedding 
Street, and 2 – 4 peak hour trips would travel on Newhall Street.  These contributions would 
not result in substantially changed peak-hour congestion in the neighborhood.  Impacts on 
Corey Neighborhood streets were considered. 

10-8 The commenter states an opinion about how traffic would be affected on roadways 
surrounding the Project Site and suggests that not all times when traffic has been observed to 
back up have been evaluated in the DEIR.  The traffic analysis presented in the DEIR and 
Recirculated DEIR evaluates the a.m. and p.m. peak hours because these periods generally 
represent the most congested time periods during a normal day.  The peak hours evaluated in 
the DEIR and Recirculated DEIR were analyzed consistent with VTA and City of Santa 
Clara, County of Santa Clara, and City of San Jose standards.  There are many conditions that 
can influence traffic on local roadways including holidays, construction, and large events.  
These conditions are generally short-term and do not have a permanent effect on roadway 
operation.  As such, it is important for the analysis in the DEIR to present the impacts that 
would occur during normal operations and are consistent with ITE standards.  Further, Fehr 
& Peers (traffic engineering firm responsible for the analysis) observed local traffic 
conditions for studied roadways (including roadways near Valley Fair Mall) and incorporated 
this information into the analysis.  The analysis presented in the DEIR provides decision-
makers with information that enables them to understand the reasonably foreseeable impacts 
of the project.  Because the comment contains no specifics about how the analysis in the 
DEIR or Recirculated DEIR is inadequate, no further response can be provided. 

10-9 The commenter expresses concern that the projected traffic numbers in the DEIR are too 
small and that the impacts to the Cory Neighborhood are underestimated.  The commenter 
stated that the peak hour conditions identified in the DEIR do not accurately represent the 
existing environment and that traffic cuts through the neighborhood at all hours of the day 
and is higher during holidays because of the mall.  The City prepared the Recirculated DEIR 
in substantial part to consider impacts resulting from the expansion to the Valley Fair Mall. 
Consequently, all of the cumulative impact analyses were updated to reflect the mall 
expansion proposal. The DEIR and Recirculated DEIR evaluate the potential impact of 
adding traffic from the proposed Santa Clara Gardens Development project.  The project will 
not affect potential cut-through traffic in the Cory Neighborhood, such as trips to the mall 
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from areas to the north or other origins unrelated to the Proposed Project.  The Recirculated 
DEIR analysis does include data to help consider the Proposed Project’s contribution of 
traffic to the streets of the Cory Neighborhood, as discussed in Master Response 1 and in 
response to comment 10-1.  Traffic impacts on this neighborhood would be less than 
significant.  

10-10 The commenter asks whether field observations validate the projected traffic numbers 
presented in the DEIR.  The commenter asks why the more recent edition of the Institute of 
Transportation Engineers, Trip Generation (i.e., Seventh Edition) was not used and also asks 
for an explanation of how the projected daily trips break down to a.m. and p.m. peak hour 
trips.   

The trip generation rates were based on the ITE, Trip Generation, Sixth Edition.  While a 
more recent edition of this publication (i.e., Seventh Edition) has been published since the 
preparation of the analysis, the a.m. and p.m. trip generation rates are comparable for the land 
use categories proposed for the project.  Thus, using the most recent edition of the ITE 
publication would not change the analysis.  The ITE trip generation rates are developed based 
on extensive surveys of traffic patterns for specific land uses during peak hour conditions.  
The results of these surveys are then used to develop and equation and average generation 
rate for trips by land use category.  The equation and average trip generation rate are then 
used to estimate projected vehicle trips for a Proposed Project.  Therefore, the a.m. and p.m. 
trip generation rates were based on the established methodology of ITE, which is based on 
field observations of traffic patterns associated with specific land uses. 

10-11 The commenter questions the validity of the trip assignment numbers and the assumption that 
no project trips would turn north on Bascom Avenue from Forest Avenue.  The project’s trip 
assignment was determined based on field observations of traffic patterns in the project area 
and based on published ITE information regarding trip assignment.  The trip distribution 
patterns were reviewed by staff of the City of Santa Clara and City of San Jose to confirm 
that they best represent the traffic patterns that occur within the project area.  It is anticipated 
that the majority of project-related trips would access I-880 via Stevens Creek Boulevard 
with most of the remaining trips using Hedding Street.  Only a very small number of vehicles 
would use other neighborhood streets.  The Neighborhood Transportation Impact Analysis 
(Appendix K of the Recirculated DEIR) confirmed that project-related potentially traveling 
on the surrounding neighborhood streets would not result in a significant traffic impact (see 
Impact 4.10-9 of the Recirculated DEIR). 

10-12 The commenter states that the traffic count data used in the DEIR are outdated.  To prepare 
the traffic analysis for the DEIR, which was published in March 2006, traffic count data were 
collected in the field and from data available from the City of Santa Clara and City of San 
Jose to evaluate the project’s traffic impacts against a representative background traffic 
scenario for the existing roadway network.  The collection of traffic count data were done in 
accordance with the policies of the cities of Santa Clara and San Jose for the use and age of 
the data.  Prior to release of the DEIR, the traffic count data were updated to ensure that data 
used in the analysis were no more that 18 months old, which is consistent with the policy of 
the cities of Santa Clara and San Jose.  In urbanized (i.e., fully developed) areas, traffic 
patterns do not dramatically change within a short period of time (e.g., 18 months), because 
the land uses that generate traffic remain substantially the same..  Therefore, the traffic counts 
used in the analysis adequately represent the background traffic conditions in the project area. 

The commenter suggests that surrounding land uses (e.g., Valley Fair shopping center, 
Santana Row) are increasing in popularity and that the increased trips are not accounted for in 
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the analysis.  Regarding the validity of the traffic count data used in the analysis, please see 
the discussion above.  In regards to the potential cumulative impacts associated with planned 
and approved growth and development of surrounding properties, the DEIR and Recirculated 
DEIR provided a comprehensive analysis of the project’s cumulative traffic impacts.  See 
Section 5.2, “Cumulative Impact Analysis,” of the Recirculated DEIR.  This analysis 
accounted for other planned and approved development project’s that could contribute 
additional traffic trips on the study area roadways and included Santana Row and the recent 
proposed expansion of Valley Fair mall.  As such the DEIR and Recirculated DEIR have 
adequately addressed the project and cumulative traffic impacts associated with 
implementation of the project. 

10-13 The commenter states that impacts to the Cory Neighborhood roadways were not evaluated in 
the DEIR.  The neighborhood analysis presented in the DEIR and Recirculated DEIR 
evaluated the impacts of potential cut-though traffic impacts on roadways surrounding the 
Project Site, including impacts to City of Santa Clara and City of San Jose residents that live 
immediately adjacent to the Project Site.  Please refer to response to comments 10-1 and 10-
7).   
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LETTER 11 

 
Secret Gardens 
Kathryn Mathewson 
April 24, 2006 
 
11-1 The commenter questions the criteria used in the selection of the range of chemicals tested for 

on-site hazardous materials investigations. Please refer to Master Response 3, Section 3.4.1, 
“Methodology Used in Preparation of the Hazardous Materials Analysis and Determination 
of Constituents” and response to comment 8-4.  

11-2 The commenter questions whether the method of selection for contractors and consultants on 
the project is biased towards contractors preferred by members of the City Council. This 
comment does not address environmental issues or the contents of the DEIR, so no additional 
response is necessary.  

11-3 The commenter states that the DEIR does not describe a range of reasonable alternatives for 
the site cleanup and suggests that bio-remediation should be further examined. Please refer to 
Master Response 3, Section 3.4 “Use of Phytoremediation/Bioremediation to Remediate On-
Site Soils.” 

11-4 The commenter expresses the opinion that the analysis of on-site chemicals of potential 
concern and proposed remediation are inadequate and further inquires why the State would 
allow two locations with dieldrin above State standards to remain. Please refer to Master 
Response 4, Section 3.4.1, “Methodology Used in Preparation of the Hazardous Materials 
Analysis and Determination of Constituents” and response to comment 8-4. 

Regarding the two on-site locations where dieldrin concentrations are above State standards, 
the dieldrin concentrations at these two locations are 42 and 37 micrograms per kilogram 
(ug/kg), respectively.  The preliminary remediation goal (PRG) is 30 ug/kg, which 
corresponds to a cancer risk of one in one million (1 x 10-6).  The dieldrin concentrations at 
these two locations are not significantly above the PRG.  The maximum cancer risk from 
these two locations corresponds to a cancer risk of 1.3 in one million (1.3 x 10-6), which is 
within the DTSC acceptable risk range and, as such, no remediation is required at these two 
locations. 

11-5 The commenter states that historical documentation of the site written in "The Californian" 
magazine was refuted by the DEIR.  The commenter requests that the matter be resolved by 
setting up a meeting between the two historians that disagree about the site’s historical 
significance together with a mediator for settling the disagreement. CEQA requires that a lead 
agency base its determination of the significance of environmental effects addressed in an 
EIR on substantial evidence (see State CEQA Guidelines Section 15064[f]).  It is recognized 
that other evidence or expert opinion may suggest a different conclusion.  When competing 
evidence exists or experts disagree about environmental conclusions, the EIR should 
acknowledge that other evidence or disagreement.  The lead agency has discretion to rely 
upon the views of a particular expert, provided that expert’s opinion is based on facts. 
Disagreement does not mean the EIR’s analysis is inadequate.  The City of Santa Clara, as 
Lead Agency, will ultimately determine which conclusion is appropriate, based on the  
 
 



EDAW  Santa Clara Gardens Development Project Final EIR 
Comments and Responses on the DEIR 4-198 City of Santa Clara 

substantial evidence presented in the EIR and other information in the administrative record.   
Regarding disagreement with the conclusions presented in the DEIR, please refer to Master 
Response 2. Regarding historic significance issues, please also refer to Master Response 5, 
Section 3.5.2, “CRHR and NRHP Eligibility Determination.”  

11-6 The commenter states what cultural resources she believes are on the Project Site. This 
includes a statement submitted by Lori Garcia to the Santa Clara Historical and Landmarks 
Commission that BAREC should be placed on the National Register of Historical Places and 
the opinion that several historical buildings are on the site.  The DEIR contains an evaluation 
of the site’s cultural resources consistent with the requirements of CEQA in Section 4.11, 
“Cultural Resources.”  As described therein and further elaborated in Master Response 5.  
The conclusion of the EIR, after extensive research and review of evidence in the record, is 
that neither the structures on the Project Site nor the landscape qualifies as historical 
resources under Section 15064.5 of the State CEQA Guidelines or are eligible for listing on 
the California Register of Historical Resources (CRHR) or the National Register of Historic 
Places (NRHP). Further, staff of the OHP concurred with findings presented in the DEIR (see 
Appendix B of this document).  Regarding disagreements with the conclusions presented in 
the DEIR, please refer to Master Response 2.  

11-7 The comment states that the Project Site should be placed on the National Register of 
Historical Places. The DEIR contains an evaluation of the site’s cultural resources consistent 
with the requirements of CEQA in Section 4.11, “Cultural Resources.” As described therein 
and further elaborated in Master Response 5, the conclusion of the EIR, after extensive 
research and review of evidence in the record, is that neither the structures on the Project Site 
nor the landscape qualify as historical resources under Section 15064.5 of the State CEQA 
Guidelines or are eligible for listing on the CRHR or the NRHP. Further, staff of the OHP 
concurred with findings presented in the DEIR (see Appendix B of this document).  
Regarding disagreements with the conclusions presented in the DEIR, please refer to Master 
Response 2. 

11-8 The comment states that City of Santa Clara as a Certified Local Government is required to 
do research on its historical land and buildings, but that it had no historical records when it 
voted to develop the site.  Additional points are provided regarding the cultural and historical 
significance of the Project Site. Contrary to the comment, the City has not yet approved a 
development proposal for the site. The purpose of the EIR is to provide information regarding 
the potential environmental impacts the City needs to make its decisions about development 
of the site.  The project's impacts to historical resources are evaluated in conformance with 
Section 15064.5 of the State CEQA Guidelines and the City’s local historical criteria and the 
results of this analysis are presented in Section 4.11, “Cultural Resources,” of the DEIR. The 
conclusion of the DEIR, based on its substantial evidence, is that neither the Project Site 
buildings nor the landscape are eligible for listing as a local resource, California Historical 
Landmark, or Point of Historical Interest, because they do not meet CRHR eligibility criteria. 
The eligibility criteria are described in Section 4.11, “Cultural Resources” of the DEIR.  As a 
result, the project would not disturb or destroy any known significant cultural resources.  

11-9 The commenter states that the biological surveys conducted on the site were inadequate. She 
suggests the possibility of burrowing owls flying to the site and provides references to a list 
of arthropods and an internet link with a list of birds observed on-site by her and a neighbor. 
Biological effects of the Proposed Project are evaluated in Section 4.5, “Biological 
Resources.”   Impact 4.5-2 addressed the potential for burrowing owls to be present and 
determined that potential effects would be less than significant. The Project Site contains no  
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native plant communities, so its wildlife habitat value is low.  This circumstance exists 
because the site has been repeatedly disturbed over the years due to its use for agricultural 
purposes.   

11-10 The commenter notes that the wildlife observed on BAREC has declined over the course of 
one year, and speculates as to whether a problem for humans may, therefore, exist.   There is 
no evidence offered to support the opinion that a substantial one-year decline has occurred.  If 
such a decline has occurred, year-to-year variations in the wildlife occupying an undeveloped 
site surrounded by urban uses could be caused by a wide variety of reasons.  Many sources of 
direct or indirect disturbance to on-site wildlife are present by virtue of the urban-density 
development and population on all sides of the site (e.g., human commotion, free-roaming 
pets, invasive non-native plants and animals encroaching into the site).  The site is owned by 
the State of California and maintained for safety purposes (e.g., fire hazards) by DGS.  Since 
closure of BAREC operations, the site has not been maintained for horticultural purposes. 
The DEIR contains evaluations of potential issues that could involve hazards to humans in 
Sections 4.6, “Hazards and Hazardous Materials,” of the DEIR.  The DEIR thus contains an 
independent evaluation of potential human hazard issues, as requested by the commenter.   

11-11 The commenter advocates an open space, agricultural option to the development of the site.  
The DEIR analyzes an alternative that would maintain the site in its current open-space 
condition (identified an analyzed in Section 7.2, “No Project Alternative–Continuation of 
Existing Conditions,” of the DEIR).  The DEIR also considered an “open space” alternative 
(see Section 7.7.2). Also, the question is asked why the preparers of the EIR did not contact 
Save BAREC, a group who supported an open space option.   The EIR’s public involvement 
process followed the statutory and State CEQA Guidelines requirements for public notice and 
public review in seeking public input and incorporating it into the EIR.  These requirements 
are intended to provide the opportunity for public groups, like Save BAREC, to provide their 
recommendations, comments, and positions for consideration by the lead agency.   

11-12 The commenter states that it is questionable whether senior housing should be on the Project 
Site, without raising an issue about an environmental topic.  This comment requires no 
response, because it does not raise an environmental issue or comments about the EIR’s 
contents.    
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LETTER 12 

 
Joe Whaley 
April 20, 2006 
 
12-1 The comment states that the proposed process of removing contaminated soil is not as good as 

the process of adding microorganisms to the soil.  The remediation alternative selected is based 
on a comprehensive review of site specific data (e.g., Phase I and Phase II Site Characterization 
Reports) that documents the type, location, and concentrations of proposed contaminants 
present on the Project Site.  This information is then used to prepare a Draft Removal Action 
Workplan (RAW) that recommends various remediation alternatives, one of which is selected 
as the preferred alternative.  With regard to the feasibility of bioremediation and 
phytoremediation processes, please refer to Master Response 4, Section 3.4, “Use of 
Phytoremediation/Bioremediation to Remediate On-Site Soils.” The commenter offers no 
evidence on how the proposed remediation would be environmentally better; therefore, no 
further response can be provided.   
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LETTER 13 

 
Craig Mineweaser 
(no date) 
 
 
13-1 The commenter states that based on review of the information regarding historic resources 

presented in the DEIR,  he agrees with the conditions of approval recommended by the City 
and suggests that the City consider expanding the conditions of approval to include a scaled 
site plan and measured drawings prepared to Historic American Buildings Survey (HABS) 
standards.  The City intends to comply with the commenter’s request and will add recordation 
of site structures in accordance with HABS standards as a condition of project approval.  
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LETTER 14 

 
Andy Gremmet 
(no date) 
 
14-1 In reference to Section 2.3.2, the commenter questions the necessity for more senior housing 

around the project area, because there are already many such units. This is not a CEQA issue 
and does not address the analysis provided in the DEIR; therefore, no response can be 
provided. 

14-2 The commenter questions the capacity of local services for handling increased demand in 
emergency services if the site has housing developed on it. Impact 4.9-1 in the DEIR states 
that the project would not substantially affect the ability of local police and fire departments 
to respond to emergencies in the project area because of its close proximity to existing police 
and fire stations and limited increase in traffic volumes. 

14-3 The commenter says that noise levels may increase as a result of increased emergency vehicle 
activity.  Siren noise from emergency vehicles responding to the Project Site residences could 
occur, but by its nature the timing and frequency of such an event would be unpredictable. 
Other than to recognize that emergency vehicle response could occur, as it could with any 
residential use, further evaluation to attempt to characterize the extent of impact would be too 
speculative to be meaningful.  In accordance with Section 15145 of the State CEQA 
Guidelines, overly speculative impacts should be noted, but detailed evaluation is not 
required.   

14-4 Referring to Section 2.3.4, the commenter states that the proposed park may encourage 
additional vehicle trips from outside visitors. As described on page 4-105 of the DEIR, data 
collected from a nearby city park was used to estimate trips generated by the proposed park.  
The approach of using traffic data from an analogous nearby park to help predict traffic 
generated by the proposed park provides substantial evidence to support the traffic analysis. 
The expected trips to the proposed park were combined with other project-related trips to 
evaluate the traffic impacts of the Proposed Project.   

14-5 In reference to Section 2.3.5, the commenter questions the conclusion that there is no feasible 
mitigation for converting agricultural land on the Project Site.  Please refer to response to 
comment 76-4 for an explanation of this issue.    

14-6 The commenter states that no analysis was conducted for potential traffic impacts on 
residents in San Jose, adjacent to the property. Please refer to Master Response 3, Section 
3.3.3, “Traffic Impacts in San Jose.” 

The commenter also questions whether the City of Santa Clara and City of San Jose would 
work together on resolving traffic impacts in the two cities.    No further response is 
necessary, because the comment does not raise environmental impact issues. 

14-7 The commenter states that no analysis was conducted for potential traffic impacts on 
residents in San Jose and nearby intersections in San Jose. Please refer to Master Response 3, 
Section 3.3.3, “Traffic Impacts in San Jose.” 
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14-8 Regarding Section 4.1.3, Table 2-1, the commenter states that the proposed park may 
encourage additional vehicle trips from outside visitors. Please refer to response to comment 
14-4.  

14-9 Referring to Sections 4.10.3 – 4.10.9, the commenter states that the impacts to surrounding 
smaller streets as a result of traffic increase were not properly analyzed, including Dorcich 
Street. Please refer to Master Response 1.  Impact 4.10-9 of the Recirculated DEIR contains 
an extensive analysis of potential impacts to neighborhood streets around the Project Site, 
including Dorcich Street.  The analysis supports the conclusion that significant neighborhood 
traffic impacts would not occur as a result of the Proposed Project.   

14-10 In reference to Section 3.6.3, the commenter states that buildings as large as four stories (i.e., 
the senior housing buildings) on the Project Site would eliminate views of the hills for local 
residents.  Vistas to the surrounding hills would be closest and most prominent to the west, 
southwest, and south with views of the eastern hills of the Coast Range.  Homes adjacent to 
the north side of the Project Site closest to Winchester Boulevard would be the only ones 
with a line of sight toward these hill vistas that would cross the site of the proposed senior 
housing buildings. Up to about 10 existing homes along Forest Avenue could be in this 
position; however, the senior housing buildings are arranged along Winchester Boulevard and 
the southern side of the Project Site, so they are set back from these homes between 150 to 
600 feet to the south.  Based on the distance of this set back and the view angle to the hill 
vistas, the proposed senior housing buildings would not eliminate the vistas.  The buildings 
would partially screen views of the lower portion of some of the hills, but most of the broad 
vista of the Coast Range would still be available.  Considering these site conditions, the 
potential effect on interruption of hill vistas would be less than significant.  For further 
discussion of this issue, please see DEIR Impact 4.2-1. 

14-11 In reference to Section 3.6.4, the commenter states that the impacts on local parking from the 
development of the site have not been properly addressed in the DEIR.  The DEIR and 
Recirculated DEIR address parking impacts in Section 4.10, Impact 4.10-6, where the 
potential for a significant parking effect related to the senior housing development is 
recognized and mitigation is recommended.  Please refer to pages 4-33 and 4-42 of the 
Recirculated DEIR.   
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LETTER 15 

 
Debra Cancilla 
(no date) 
 
15-1 The comment expresses opposition to the project and to changing the Project Site zoning, and 

states that existing infrastructure cannot efficiently support area buildings, cars, and people.  
The project’s impacts to local infrastructure (i.e., water, wastewater, stormwater, roadways, 
parks) were evaluated consistent with the requirements of CEQA in Section 4.9, “Public 
Services and Utilities,” of the DEIR. As described therein, the project with mitigation would 
result in less-than-significant public services impacts. Because no specific issues pertaining to 
the analysis are identified, no further response can be provided. 
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LETTER 16 

 
Ken Randozzo  
(no date) 
 
16-1 The commenter expresses opposition to the project. No response is necessary, because no 

questions or new information regarding the environmental analysis were raised. 
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LETTER 17 

 
William Dudley 
December 6, 2005 
 
17-1 The commenter urges the City to keep the site agriculturally zoned and states that research on 

the Project Site has been vital to a variety of areas. The commenter states that the City should 
support the site for City, State, and National Historical Registry status.  Please refer to Master 
Response 6 and 7 for a discussion of alternative farming options for the site. The DEIR 
contains an evaluation of the site’s cultural resources in compliance with CEQA in Section 
4.11, “Cultural Resources.”  As described therein and further elaborated in Master Response 5, 
the conclusion of the EIR, after extensive research and review of evidence in the record, is that 
neither the structures on the Project Site nor the landscape qualify as historical resources under 
Section 15064.5 of the State CEQA Guidelines or are eligible for listing on the California 
Register of Historical Resources (CRHR) or the National Register of Historic Places (NRHP). 
Further, staff of the Office of Historic Preservation (OHP) concurred with findings presented in 
the DEIR (see Appendix B of this document). The commenter offers no evidence that the 
analysis presented in the DEIR is inadequate; therefore, no further response can be provided. 

The commenter also states that the Project Site could provide permanent jobs that would assist 
the City in becoming a more diverse, healthy economy. This is not a CEQA issue and does not 
address the analysis provided in the DEIR; therefore, no further response can be provided. 
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LETTER 18 

 
Leanna Orliffe 
March 28, 2006 
 
18-1 This comment letter repeats the content of comment letter 17. Please refer to comment 17-1. 
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LETTER 19 

 
Angela D'Orfani 
March 29, 2006 
 
19-1 This comment letter repeats the content of comment letter 17. Please refer to comment 17-1. 
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LETTER 20 

 
Sandi Strouse 
April 1, 2006 
 
20-1 This comment letter repeats the content of comment letter 17. Please refer to comment 17-1. 
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LETTER 21 

 
Jean L. Bosser  
April 3, 2006 
 
21-1 This comment letter repeats the content of comment letter 17. Please refer to comments 17-1. 
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LETTER 22 

 
Marie Bradlo 
March 7, 2006 
 
22-1 The commenter offers her opinion of the project and other social issues.  The commenter states 

that any senior housing proposed at the site should be no higher than one to two stories.  This is 
not a CEQA issue and does not address the analysis provided in the DEIR; therefore, no 
response can be provided. 
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LETTER 23 

 
Anthony Piazza 
March 21, 2006 
 
23-1 The commenter expresses support for the project and suggests that the number of senior housing 

units be doubled and 5 acres of the site retained as open space.  The Reduced Development 
Alternative analyzed in the DEIR would limit development to the easterly 8.5 acres of the site 
and the westerly 8.5 acres would remain as undeveloped open space.  Thus, the DEIR analyzes 
an alternative that is similar to the commenter’s proposal.  (See DEIR, Section 7.5, “Reduced 
Development Alternative”)   

23-2 The commenter expresses concern about traffic along Henry Avenue and Dorcich and states that 
there has yet to be an actual Santa Clara mailing address for some residential areas surrounding 
the site despite annexation from San Jose in the 1980s. The project’s traffic impacts were 
evaluated consistent with the requirements of CEQA in Section 4.10, “Transportation and 
Circulation,” of the DEIR and Recirculated DEIR. The project’s traffic impacts along Henry 
Avenue and Dorchich Street were specifically evaluated in the analysis (see Impact 4.10-9).  As 
described therein, the project would not result in the substantial generation of traffic along these 
roadways that would exceed approved significance thresholds.  As such, impacts along these 
roadways would be less than significant.   

23-3 The commenter suggests that the development be designed in the “mission” style.  This is not a 
CEQA issue and does not address the analysis provided in the DEIR; therefore, no response can 
be provided. 
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LETTER 24 

 
Anthony Piazza 
March 21, 2006 
 
24-1 The commenter states that at least five acres of the site should be maintained as open space. 

The Reduced Development Alternative analyzed in the DEIR would limit development to the 
easterly 8.5 acres of the site and the westerly 8.5 acres would remain as undeveloped open 
space.  Thus, the DEIR analyzes an alternative that is similar to the commenter’s proposal.  
(See DEIR, Section 7.5, “Reduced Development Alternative”)   

24-2 The commenter states that the DEIR does not address the traffic conditions for the surrounding 
neighborhood.  A comprehensive evaluation of the project’s traffic impacts consistent with the 
requirements of CEQA, was provided in the Section 4.10, “Transportation and Circulation,” of 
the DEIR and Recirculated DEIR.  Additional discussion of neighborhood traffic impacts is 
provided in Master Response 3, Section 3.3.3, “Traffic Impacts in San Jose.” 
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